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PROF. ERWIN N. GRISWOLD, Harvard Law School, 
Editor-in-Chief—Prepared by over twenty tax experts 


14 POCKET-SIZE PAMPHLETS—770 pages of easily 
read text, plus a copy of Internal Revenue Code 
FACSIMILE FILLED-IN TYPICAL TAX RETURNS of 
individuals, partnerships and corporations 
SUBJECTS COVERED: Gross Income; Deductions; Ex 
emptions & Credits; Accounting Methods; Capital 
Gains & Losses; Recognition of Gain or Loss & 
‘‘Basis'' Problems; Corporation Taxes; Partnerships 
Estates & Trusts; Excess Profits, Estate & Gift Taxes; 
Practice & Procedure; Preparation of Returns 

The cost of the complete up-to-date set is $10 
If you are not satisfied, full refund will be made 
A SUPPLEMENT SERVICE is offered to explain 
changes and developments in the tax laws as they 
occur 

OVER 7500 LAWYERS 
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MERTENS LAW OF FEDERAL INCOME TAXATION 
12 Volumes including 1944 Pocket Parts, Price $130.00 


A complete restatement of the entire field of federal income and excess profits taxation so 
written that anyone interested in any phase of the subject may readily find the law appli- 


cable with the minimum expenditure of time and effort. 
Kept constantly to date by a monthly pamphlet service, cumulated every three, six and 
nine months and cumulated in pocket parts at the end of the year’s subscription. 


The charge for the year’s service including Pocket Parts, (July 1945) is $25.00, payable in 


advance 


CYCLOPEDIA OF FEDERAL PROCEDURE 


ince (Civil, Criminal and Appellate) 


Second Edition 
14 Volumes including 1944 Pocket Parts, Price $150.00 


A complete encyclopedic treatment of jurisdiction, venue and practice in the federal courts 
in the light of the Rules of Civil Procedure and all pertinent authority. 
esa The forms are incorporated with the text for ease and certainty in the drafting of any 
instrument, civil, criminal or appellate, required for use in the course of federal practice. 


Kept to date by annual pocket supplementation. 


ca NICHOLS CYCLOPEDIA OF LEGAL FORMS ANNOTATED 
9 Volumes including latest Pocket Parts, Price $75.00 


Not only contains a form to fit every conceivable situation, but tells you the law applicable, 
and where to find it by keying the forms to text books, legal encyclopedias, selected case 
.otes, statutes, decisions of courts, and law journals. It puts your library to work for you 
sme nd it is kept to date by means of pocket supplements. It does not contain pleading or 
practice forms. 


Will any other work in your library do as much for you—tell you what the law is or where 
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Ninth Edition 
One Volume including 1944 Pocket Part, Price $30.00 


[he complete history of all Federal Income, Estate and Gift Tax Laws is shown at a glance 
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read in any given year. He also can readily compare the changes which have been 


e from 1939 to date, and through the cross-references to the author’s Eighth Edition 
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Terms and descriptive literature gladly sent on request. 
401 East Ohio Street Chicago 11, Hlinois 
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The Proposed [nternational 


Organization jor Peace and Law 
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many particulars d ndica 
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nexed to and to be a part ol the 
Charter of the Organization, they do 
not clearly provide tor an indepen 
branch with com 


decide all 


controversies arising be 


dent judicial 
pulsory jurisdiction to 
justiciable 
tween member nations in accordance 
with principles of international law, 
x give to member nations the right 


O invoke that 
Chapter VIII, paragraph 6, they pro 


t 


jurisdiction In 


vide that “‘justiciable disputes should 
normally be referred by the security 
council to the international court 
[hey make no concrete proposals for 
instrumentalities for arbitration, o1 
settlement through peaceful proces 
controversies 


non-justiciabl 


ses of 


Security and Council as the 
Dominant Agency 


They propose that the Security 


Council, a political body controlled 
by five now powerful nations, shall 


be the dominant agency to eflect 


nediation, conciliation, arbitration, 
yw judicial settlement of international 
substance, 


ontroversies They, in 


nake proposals for th accomplish 
ment of a world order through the 
rule of representatives of powerful 
nations and not for an ordered inter 
national liberty under law. 

Of course, the members of the 
Organization, and especially — the 


smaller and weaker nations, will 


vant nm assurance of security but 


hey will also want an assurance ol 


mternational freedom and_= orde 


inder principles of international law 


1} 


lat are just and reasonable 


by 


Honorable Orie L. Phillips 


TATES CIR T COURT OF APPEA ENTH 


Moreover, it is not to be doubted 
that the Organization will have to 
have at its immediate command, 
force to maintain order, suppress in 
cipicnt wars, prevent aggressions, 
and compel obedience to the judg 
ments of its tribunals. 

But as most men preter peace and 
the adjustment of their controversies 
by peaceful processes, so we may as 
sume that most of the nations will 
preter peace and the settlement of 
then controversies by peacetul 
processes. But we must not overlook 
the fact that we live today in a state 
ol international anarchy, not in a 
world where the conduct of nations, 
is GOV 


_ 


except in a limited degree, 
erned by the principles of interna 


tional law. We must devise means 
whereby international law, not the 
unbridled will of the powerful, will 
be the rule of international conduct 
and where rights will be vindicated 
and wrongs redressed, not by the at 
bitrament of war or the imposed 
orders of political bodies dominated 
by the more powerful nations, but 
by the judgments of independent, 
competent, just, and impartial inte? 


national tribunals. 


Substituting the Rule of Law 
and Impartial Tribunals 


Stated otherwise, my basic thesis 
is that we must substitute for world 
anarchy-a rule of law based on rea 
son and justice, and for force and 
violence the judgments of impartial, 
competent, and independent inte 


national tribunals. 
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Proposals As to the Use of 
Force to Maintain Peace 


In Section B ol ¢ yf VIII, of 


Dumbarton Oaks Propo it 
is proposed that t Security Council 

I I 
shall be empowered » decide upon 
measures to be taken to maintain o1 

store peace and s rity » deter 

} ] 

mine what diploma momic, Ol 
yLher measures not iving t ust 
of armed torce shall b loved to 
give effect to its deci ind to cal 
upon members 1 such 
ICasuUures and ) ] ( ynsider 
such measures inadequate, to take 
ction by air, naval, or land torces 
iS lllay be Nnecessa litall Ol 
restore lnternatl ind 
security. 

It is furth ro lat } 1" 
bers undertake to i illa to 
the Security Counc! ts call and 

} ) ne 
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Ol agreements COl idea imong 
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ifferent thing to uit 


The President is ( nander-in 
Chief and head of tl kxecutive de 
partment of govern has powel 


under the Constitut nd standing 


legislation, to employ the armed 
lorces lol prot t oO} LU nited 
States citizens or ag s abroad. for 
the defense of the torv of the 


United States. for 


tenses against th f nations o1 
violation of treaties for execut 
ing the laws of the United States, in 
cluding treaties. 1] power of th 


President has ) 


distinguished 
trom the pov } ( yneress to 


declar« Wal 


History of the President's 
Powers To Act 


{nd, throug history, the 


Executive, without a declaration of 
war, has from time to employed 
our armed forces to t serious ex 
ternal attacks and internal insurrec 
Lions. Examples i [ h ystilities 
with France in 1798 Pripoli in 
1801, and Algiers in 18 ind, mort 
recently, the Bo» sode and in 
terpositions in M Hait ind 
Nicaragua 

It must be co1 it the us 
ot tore by th S Council 
might reach a stag e it would 
be regarded is \ ind nere oul 
participation oO to hav 
the sanction o ( res 


\dimittedly, the distinction be 
tween situations when the President 
under the Constitution, can act alonc 
and when he must have the consent 
of Congress cannot be sharply drawn 
Necessarily, upon its good faith, rec 
ognition, and observance, in times 
of crises, depends the maintenanc 
on the one hand, of constitutional 
government and, on the other, of in 


ternational order. 


Rulings of the 
Supreme Court 


Moreover, the Supreme Court has 


held that the investment of the 
Federal Government with the powers 
of external sovereignty do _ not 
depend upon the affirmative grants 
of the Constitution. They are neces 
sary concomitants of nationality. 
United States \ Curtiss-Wright 
Corp., 299 U. S. 304, 318. And the 
treaty power as expressed in the 
Constitution is in terms unlimited, 
except by those restraints which are 
found in that instrument against 
the action of the Government, or of 
its departments, and those arising 
from the nature of the Government 
itself and of that of the states. It 
does not extend so far as to authorize 
what the Constitution forbids, or a 
change in the character of the Gov- 
ernment, or in that of one of the 
states, or a cession of any portion of 


he territory of the latter without its 


Organization for 


Peace and Lau 


consent, but with these excepuions 


there is no limit to the questions 
which can be adjusted touching any 
matter which is properly the sub 
ject of negotiation with a foreign 
country. Geofroy v. Riggs, 133 U. S. 


Z 8, 267. 


The Lawyers Have 
a Job To Do 


I have suggested that interna 
tional freedom and world order un 
der law, decreed and enforced by in 
dependent, 


competent, impartial, 


and just international tribunals, 
should be the ultimate goal and a 
definitely declared objective of the 
Admit 


tedly, what I propose is not possible 


international Organization. 


of immediate accomplishment. As 
suggested above, it will take years, 
perhaps decades, of patient effort. 

But, if I am correct in my con 
clusions, the organized bars ol 
\merica have a job to do and should 
be about its doing. 

You should immediately take 
concerted action and let your voice 
be heard with respect to these mat 
ters. They present to you the 
greatest challenge that has ever come 
to your profession and mine. If you 
do your part, added glory and distin 
tion will come to the profession ol 


which you and I are justly proud. 





TO MEMBERS 





A nnouncement 


ciation. 


The Comn American Citizenship announces 
that it will cor t a prize contest for the best State 
ment of Princij or Creed, on the following sub 
jects 
!. The Resp bility of the Citizen as a Voter 

2. The Responsibility of the Citizen as a Juror 

] 

| There will be three prizes, the first $500.00; the 
second $250. nd the third $100.00 

The cor pen to all members of the Ameri 

can Bar Ass ation with the exception of its officers 

ind the me s of the Committee on American 
( zens! 


Any contestant may write on either one or both 
topics. His entry on each subject shall be limited to 
250 words, typewritten on one sheet of paper. 

The Statement of Principles, or Creed, here called 
for must be prepared for this contest and not previ 
ously published. All right, title and interest in those 
submitted shall belong to the American Bar Asso 


The decision as to prize winners will be made by 
the members of the Committee on American Citizen 
ship, and in case of disagreement the decision of the 
Chairman of the Committee shall be final. The prizes 
will be awarded to the three best papers submitted, 
without regard to the subject chosen. 

All papers must be submitted on or before May 
15, 1945, and should be addressea as follows: 


Committee on American Citizenship, 


American Bar Association 


1140 North Dearborn Street, 
Chicago 10, Illinois 
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the necessar\ atone with dane witl following pril 
view to the preparatiol iples 
complete proposals whicl The Organization is based o1 
could then serv 1S basis principle of the sovereign equa 
of discussion ifa [nit | tv ol ill peace vIn States 
Nations conference ? All members of Organiz 
OcToser 9, 1944 yn undertake n order to ensuw 
»y all of the ights and benefi 
sultin from vembership in 
Organization, to fulfill the obh 
THERE should be establis yns assumed by tl in accordan¢ 
ternationa reanization und t ith Chart 


title ol I} United Nations \ nembers of the Orgat 


Charter of which shoul mitall ) tion shall sett their disputes ) 
ssaryv to og i t I peacetu ins sucn i mal 
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proposals which 1] if nternat ma Cae ina secu 
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Section B. Fune } P 

l Ihe General A vy should 
have the right to consider the genera 
principles ol Coo] itior ! t! 
maintenance of int tional peace 
ind security, includin e principles 
voverning disarmame! nd the regu 
lation of armaments discuss any 
questions relating the main 
tenance of interna il peace and 
security brought b it by any 
member or members of t Organi 
zation or by the §S rity Council 
and to make recon lations 
regard fo any suc nceipies oO} 
questions Any suc lestions on 
which action is n should be 
referred to the S« 1} Council by 
the General Assembly either before 
or after discuss Genera 
Assembly should no mits own 1n 
itiative make recon ndations on 
any matter relatin to the main 
tenance of international peact ind 
security which is being dealt with by 
the Security Cour 

2 The General A bly should 
he empowered to ad t new mem 
bers to the Qrean j t pon rer 
ommendation of the Security Coun 
cil 

». The General A lv should 
upon recommenda n of the Securi 
tv Council, be empo | to suspend 
from the exercise nv rights o1 
privileges ot me iny me¢ 
ber ol the Orgat mn igalnsi 
which preventiy rcemer 
iction shall hav iken bv the 
Security Council I xercise oO 
the rights ind pri s thus sus 
pended may be restored by decision 
of the Security Cou The Gen 
eral Assembly s] d mpowered 
ipon recomme! lat t] »¢ 
ty Council, to exp the Organi 
ation any meml rt Qreaniza 
tion which Pp rsist violates the 
rinciples contained the Chartet 

f Che Gen i mbly should 
lect the non-perma members ol 
ie Security Cou 1 the met 
vers of the Ecor nd Socia 
ouncil provided ( ipter IX 

should be em}; to elect 


upon recommendation of the Security 
Council, the Secretary-General of the 
Organization. It should perform 
such functions in relation to the 
election of the judges of the intet 
national court of justice as may be 
onferred upon it by the statute of 


he court. 

5. The General Assembly should 
ipportion the expenses among the 
nembers of the Organization and 
should be empowered to approve the 
budgets of the Organization. 

6. The General Assembly should 
initiate studies and make recommen 
dations for the purpose of promoting 
international cooperation in_ politi 
al, economic and social fields and of 
idjusting situations likely to impan 
the general welfare. 

7. The General Assembly should 
make recommendations for the co 
ordination of the policies of inter 
national economic, social, and other 


specialized agencies brought into 
relation with the Organization in ac 
cordance with agreements between 


h agencies and the Organization 


8. The General Assembly should 


annual and 


Su 


receive and considet 


special reports from the Security 


Council and othe 


bodies of the Organization 


reports from 


Section C. Voting 

1. Each member of the Organi 
vation should have one vote in the 
General Assembly 

2. Important decisions of the 
General Assembly, including recom 
mendations with respect to the main 
tenance of international peace and 
security; election of members of the 
Security Council: election of mem 
bers of the Economic and Social 
Council: admission of members, sus 
pension of the exercise of the rights 
ind privileges of members, and ex 
pulsion of members; and budgetary 
questions, should be made by a two 
thirds majority of those present and 
voting. On other questions, includ 
ing the determination of additional 
itegor ies of que stions to be decided 
by a two-thirds majority, the deci 
ons of the General Assembly should 


be made by a simple majority vot 
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Section D. Procedure 


1. The General Assembly should 
meet in regular annual sessions and 
in such special sessions as occasion 
may require. 

2. The General Assembly should 
adopt its own rules ol procedure and 
elect its President for each session 
}. The General Assembly should 
be empowered to set up such bodies 
and agencies as it may deem neces 
sary for the performance of its func 


tions. 


CHAPTER VI. THe Security Counc 


Section A. Composition 


he Security Council should con 
sist of one representative of each ol 
eleven members of the Organization 
Representatives of the United States 
of America, the United Kingdom ol 
Great Britain and Northern Ireland 
the Union of Soviet Socialist Repub 
lics, the Republic of China, and, in 
due course, France, should have per 
The General Assembly 


should elect six states to fill the non 


manent seats. 
permanent seats. These six states 
should be elected for a term of two 
years, three retiring each year. ‘They 
should not be immediately eligibl 
for reelection. In the first election 
of the non-permanent members thre« 
General 


should be chosen by the 


Assembly for one-year terms and 


three for two-vear terms. 


Section B. Principal Functions and 

Powers 

1. In order to ensure prompt 
and effective action by the Organiza 
tion, members of the Organization 
should by the Charter confer on the 
Security Council primary respon 
sibility for the maintenance of inte: 
national peace and security and 
should agree that in carrying out 
these duties under this responsibility 
it should act on their behalf. 

2. In discharging these duties the 
Security Council should act in a¢ 


cordance with the purposes and 


principles of the Organization. 
3. I he spt cific powers conte rred 
on the Security Council in order to 
carry out these duties are laid down 


in Chapter VIII. 
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t. All members of the Organiza 


tion should obligate themselves to ( 
accept the decisions of tl + 


Council and to carry them o 


accordance with tl provisions oO S 
the Chartet 

9 In order to prot te the est 
lishment and maintenance o 
national peace and security with tl CH 
least diversion of the world’s humatr ( 
and economic resources for 


ments, the Security Council, wit] 
assistance of the Military Staff Co 
mittee referred to in Chapt VIII 
Section B, paragraph 9 shoul 


the responsibility for formu 


plans for the establishment o ‘ ) 
tem of regulation of arma 5 
submission to the members of t ( 


Organization 


Section ( Voting 
(Not! The questior ) yt 


procedure in the Security Co 


still under consid on 


Section D. Procedu 


| Ihe Security Council shou 
be so organized as to be able to fun 
tion continuously and each stat 
member of the Securit Couns 
should be permanently represented 
at the headquarters of the Oreaniza 
tion. It may hold meetings at sucl 
other places as in its judgment ma‘ 
best facilitate its work. There shoul 
be periodic meetings it which eacl 
state member of the Security Coun: 
could if it so desired b present 
by a member of the government 01 


some other special representati 


2. The Security Council should 
le empowered to set up su bodies Cir 
Ol agencies is it mav deem necessar’ , 
for the performance of its function , 
including regional subcomn ittees P 
the Military Staff Committ 

3. The Security Council sho 
adopt its own rules of procedu 
cluding the method of selecting 


President 

| Anv member of tl real 
tion should participate in the dis 
sion of any question brot 
the Security Council 


Securitv Council consid 


interests of that member of t O 
eanization ire specially 
I 
4 Anv m mber ) () 


1 not iving a scat on e Sec ) 1¢ Organization o 
neil and any sta not a memb ! such dispute or 
e Organization, if it is a part ntion of the Ger 
spute under consideration by t] ! the Security Con 
I Counc! should be invit I he parties to 
icipate int discussion I nuan of whi 
yt] lispu dange! e mal 
itl nal pe Act and s 
VIl \ INTERNATIOD 7 ’ | 
E Oligate tnemselves 
fr Ol I! STICI 5 k it solution ) I 
r} should be an inter! liation, conciliation 
court of justice which should — judicial settlement, on 
)) 11} ipa judicia Ol nears ot then Or’ 
ol the Organizatiol Securitv Council s 
Dh COU 1) l D LU parties » SK 
d and should function in ac such means 
d n l i Staltul lich sh ul { | neve the 
‘ d » and ran SPE lispute ol the natu 
" , or the Orgat Pere vA graph ) abov 
| statu of th — : the means indica 
onal justice nuld be eit! graph they should 
Statute o! Permanent PR Ives to rele1 it to tl 
of International Justice O! il Ch Security. ( 
d mn tore with such modifica : | ] - 
Ail CaCil CaS Uccitit 
IS iS ma des tb “ D ; continuance ol 
Statu 11) reparation ¢ f 


Petpet pute is in fact like 


1 14 
rt Tio} l sive | 
) It rnat ) Jus ce ) nd securit 7 | 
( 1 s STS 7 
ised as a ba vhether the Secu 
j 1] hy ‘ , y 
All n ! ) () ! leal wit the d s} 
} ld } f } : ' 
s PLE TGi }/ ¢ i cs iether if shoul ik 
statute of tl nat al ) - 
i l ) l i rT ( yaragraph 4 
ISTICE 
» The Security ¢ 
Conditio1 ind hich s , 
: ) 1 pov ea i il 
members of t Organizatio! 
) e ot th natu! 
pecom parties to tl Statute ot | 1 
; paragrapn » aDOV 
international court of jus ; ; 
: ppropriat procedt 
ild be determined in each < rh ded, 
é we idjustment 
General Assembly upon 
r oH. usticiabDl 
ndation of t Security Cor : 
ho nally b i¢ 
itional court of 1 
1APTER VIII. ARRANGEMENTS FOR Council should 
HE MAINTENANCE OF INTERNA refer to the court 
IONAL PEACE AND SECURITY | questions conn 
LUDING PREVENTION AND SUPPRESS utes 
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dicated in paragrap Section A numbers and types of forces and the the Security Council for the strateg i 
yr in accordan s recomm ature of the facilities and assistance direction of any armed forces placed 
dations made under paragraph 5 of to be provided. The special agre at the disposal of the Security Coun 
Section A. consti ttot ni Ol agrccinents should be cil. Lhe Committee should be com 
maintenance oO il peas zoliated as soon as possible and posed of the Chiefs of Staff of th 
ind security, 1 tal il ould in each case be subject to ap permanent members of the Security 
measures necessal naint val by the Security Council and Council or then representatives. Any 
nance of 1 wce and » ratification by the signatory states member of the Organization not pei 
security in acco the p in accordance with their constitu manently represented on the Com 
poses and principles Organi ynal processes mittee should be invited by the Com 


tion 6. In order to enable urgent Mittee to be associated with it when 
9 In een ; Bacuetew (nes nilitary measures to be taken by the the efficient discharge of the Com 

cil should dete: ence © Organization there should be held mittee’s responsibilities requires that 
iny threat to ) reac rI immediately available by the mem such a state should participate in its 
the peace or a on and vers of the Organization national aul work. Questions of command ol 
ienshil nak. wings © ce contingents for combined inte1 forces should be worked out sub 
decide upon th to be taker tional enlorcement action. The sequently. 
to maintain o e and strength and degree ol readiness ol 10. Ihe. members of the Organi 
ecurits ese contingents and plans for then zation should join in affording 

oo oe ynbined action should be deter mutual assistance in carrying out 
ye empowered to ais nined by the Security Council with the measures decided upon by th 
Biiivamanhc gritine epee 1 assistance ol the Military Staff Security Council. 
aie not involvi a , Committee within the limits laid 11. Any state, whether a mem 
force should b » g down in the special agreement 01 ber of the Organization or not, which 
effect to its decis nd to call igreements referred to in paragraph — finds itself confronted with special 
upon members of Organization vonbahdhas economic problems arising from thx 
to apply such meas Such m«¢ Lhe action required to carry carrying out of measures which have 
sures may includ ir partia it the decisions of the Security been decided upon by the Security 
interruption oO pos Council lor the maintenance of in Council should have the right to 
telegraphis idio mea rnational peace and security should consult the Security Council in re 
~~ communicatio1 several x” taken by all the members of the gard to a solution of those problems 
diplomatic Organization in cooperation or by Section C. Résional Arrangements 
tions some of them as the Security Counc! } 

er ‘ Fiat sy liiieatiiiines Tt. eadertiskios 1. Nothing in the Charter should 


ynsider sucl wuld be carried out by the mem preclude the existence of regional 
consider su¢ 


} arrangements or agencies for dealing 


' a vrs of the Organization by then 
i equal Lt S ui LD) a E 
k n action and through action of With such matters relating to th 
) ta ( ‘ at I tl i ii ‘) - ; 5 =) . . " P . 
1 \© appropriate specialized organi maintenance of international peace 
111 tOrTrces as Sal ) 4 ; 
tions and agencies of which they and security as are appropriate for 
laintain oO} { itiona ag ; | 
} a members regional action, provided such al 
pcact ima § . 
, , rangements or agencies and then 
includ demons Kad 8. Plans for the application ol htt * , 
activities are consistent with the pul 
ind other op 101 sca O1 irmed force should be made by th 
: »0ses and principles of the Organiza 
ind forces o nt 2, Security Council with the assistance ps nd | | ie. 
t ; Security Council should 
inizatiol 1 the Military Staff Committee r on Phe Securit ‘ oun 
ay cal dis 
. In ord a 1 to in paragraph 9 below. ncourage settlement oO local 
: putes through such regional arrang 
he Organ itl mNtrib 4 There should be established 
ments or by such regional agencies, 
» th int natio1 Military Staff Committee the tun ae ° 
; cither on the initiative of the states 
ice and set ud tions of which should be to advis 
; ; ; , concerned or by reference from thx 
ertake to ik nd assist the Security Council on all 
, Security Council. 
Security Coun und i questions relating to the Security 
cordan Wi reement Council’s military requirements lol 2 The Security Council should 
aereements ymo1 e maintenance of international Where appropriate, utilize such ai 
mselves, al ilit ace and security, to the employ rangements or agencies for enforce 
d assistan ment and command of forces placed ment action under its authority, but 
se of maintaii nationa it its disposal, to the regulation of no enforcement action should  b 
ice and se . n aments, and to possible disarma taken under regional arrangements 
19 nt t] nt. It should be responsible under or by regional agencies without thi 
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authorization of tl 5 ( I ») n ( Functions and Powers specialized OrgahiizZatlo agencies 
cil. kcone and Social Counc ) participate without yt in S 
, Lhe Securrty Council sho | I he kconomu ind social acliberations and in »S OL Une 
it all times be kept fully informed Council should bi empowered omissions establish 
} a . 
ol activities undertaken o ! Ol i. to carry out, within t hie Econom nd social 
, Lol I lopt 1 own es 
templation under regional arrang scope of its functions, re¢ yuncil should adopt i we See 
: of 1 ’ } ; wi of 
ments or by regional agencies lo ommendations of the Gen 1 procedure and i ol 
; se] t o ¢ Pp len 
maimtenance ot Internatio eral Assembl) lecting its Presiden 
ind securit' p lation 
) o make recommendations CHAPTER X. THE SECRETARIAT 
mits own initiative, with | | Poy , 
iieenven Ti Ane ANGEME! — . Theré should be a secretariat 
HLA R RR va , respect to international ; . : : 
site actiadinstes Caine tn comprising a Secretary-General and 
ERNA YOM ' economic, social and other ' 
¢ ( i such staff as may be required. Th 
1 @) i <A «) } ‘ 3 
OCIAI ( humanitarian matters; _ 
Secretary-General should be the chie! 
Section A Pur pose and Re ) ( O receive anda consider i administrative ofthcer the Organ 
1 1 1x S I th ] } } | 
1 With a view to the creation o ports trom the economic, ization. He should bi cted by the 
] +} . " : 
conditions of stability and well-beit social and other organiza- General Assembly, on ymmenda 
which are necessary for pea l and ions or agencies brought tion of the Security Council, for such 
te ] ae } . 
into relationship with th term and under sucl ynditions as 


friendly relations among natio 
Organization, and to co 


reé specified in the (¢ 


Organization should faci te so 
1 , | ‘ F 
: orainat« tne actlV1ties ) . \ ’ 1 
tions of internationa onoml & he secretary-General should 
ao} , t} . 
| t 
social and other humanitarian prob hrough consultauons with, act in that Capacity in all meetings 
j | : : 
lems and promote respect fo dnd recommendations to, of the General Assembly, of the 
- . -@ . I : | . P os ; 
ri hts and fundan ntal ; Such OTrganlZations or agen Security Council and f th Eco 
’ < i i tallicl i uv s 
cles Ts ] } 
, , i nomic and S$ al Council and shoul 
Responsibility for the discharge o c and Social Council and should 
Pie al ld d. to examine the administra nake an annual report to the Gen ( 
nis tunction should D ves l I - 
Live budgets of such Sp ral \ I bl I tl 
: . , lve 1dg ) uc! ra ssembDiy on | ork OF th 
General Assembly and inde 
- ( \ ; cialized organizations of Organization. Wi 
tuthority of the sCncra ssembpi' 
iwencies with a view to ) The Secretary-G il should 
in an Economic and Social Counci , 
naking recommendations 1ave the right to bring to t itten | 
» ‘The various spe lized O W! 
- to the organizations 01 tion of the Security Council any 
nomic, social and other organizations ; 
ne Rs SUS agencies oncerned; matte! which in fil PINIol nay 
y es Wwe uld ha responsibD 1 , 
ind agenci vould e. to enable the Secretar threaten international peace and Ch 
| | I spectl | ds . . 
lities in then re pr General to provide infor security 
’ 1 I 
defined in their statutes. Ea su : Ge 
mation to the Securit 
organization or agencv sho , + CHAPTER XI. AMENDMENTS 
— . oo . Council; 
brought into relationship with tl Amendments should yme into ¢ 
: | to assist the Security Coun : 
Organization on terms to be d yrce for all members the Organ 
S il upon its request; and : I 
mined by agreement t n t ition, when ney ay een kia 
‘ o perform such other func cs i 7 ' third 
Economic and Social ¢ I ind : idopted Dy a vot wo-thirds ol 
tions withi t ve ral ] 
ippl priate »uthoriti yn wi Th he gene , members o! [ (eneral \s I 
ived organization or agel 5 IPE Of 1S COMMPELEHCE 2 sembly and ratified in accordance W 
/ g - may be assigned to it b t] tit 
. spproval bi +} ( ; 4 5 vith then respectiy ns utional 
oO appro ; \ ; 
PI the General Assembly es , \ 
. processes by thn m noers oO the QO . 
sembly WI! 
: } —_ ' t mer 
F nD.O n a ] inization Naving P lent nem 
Section B. ( / f ) I p j ership on the Secur! Council and ( 
f dure 
s+ steal by a majority of the othe nembers ‘ 
I I MOM ind SO il Co Th Econo i¢ and Socia ol} ° 
en : ; of the Organization I 
SHOUT CONSIS at : ( I should set up an econo 
' : lap 
vhote mers yt fT ? iT } 7 . sa) ; nil , > ‘ ‘ t 
eight n ( UCI Org ission, a social cCommiussion, and CHAPTER XII I ITIONA 
ile 
tion. The stat »D CS ‘ other commissions as may b \RRANGEM rs 
1 1 | ] . ] ’ , { 1i¢ 
(his purpose should bi quired. These commissions should 1. Pending the coming into force [ 
f : 2 5 ite 
the General Assembly for terms o sist of experts. There should be a f the special ag nt or agree 
} t re | } ¢ i 
three years Each such state shou nanent staff whic should con ments referred to in ( ipter VIII 
1 } titieet ’ t +} t af P . . MOLT: 
have om representatis W » ) s 1t¢ i pal ol e Secretariat O Section B paragrap ind In a 
have one vote Decisio1 , Ol Organization cordance with the pro ms Ol Para adi 
nomic and Social Cout sho Z The Economk and Social eraph 5 of the Four-Nation D ira uD 
taken bv simple mayjorit' yt Council should make suitable a tion, sigoned at Mosco October 450 i 
} ingements for representatives of th (Continu ] n page 57 a | 
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solicitous friend, in 


whe r¢ he spends his 


From Maine, ] 


immers, to Coronado Beach, where 


ic delivered the Morrison lecture 


belore the California State Bar, 
probably no lawyer still in active 
known 


LCLICE is more widely 


imong his fellows or more generally 
steemed as embodying the best tra 
ditions of the “old school” Bar. It 


is book were not ai 


autobiography, 

ts title might modestly have been 
lmerican Lawvei [his is a book 
ich every lawyer, young and old 
1 


ll find delight in reading, owning 


ind re-reading from time to time. 


Many who thought they knew 
Mr. Pepper well will find pleasure in 
actual range 


An ad 


wate who has appeared in some ol 


e revelation of the 


of his interests and activities 


most important cases of his time 
trusted and skilful adviser and 


onfidant in many problems of law 


yusiness, and personal relationships 


devout and active churchman, who 


is labored incessantly to promote 
1¢ interests of the Episcopal ¢ hurch 


| } | 
l as written an 


spoken tre 
ently on religious themes; United 
States Senator, 


during his incum 


vency one of the most influential, an 


llectual leader of that august 
ly i former Chancellor of the 
Philadelphia Bar; an untiring and 


encouraging 
nanyv younger members of the Bar 


ister of the mot juste, a witty and 


licitous phrase maker who can com 
press much of his personal philoso 
prs into one INCISIVE sentence an 


loquent orator for occasions calling 


or great discourse a cifted racon 


Philadelphia Lawyer: A utoblography 
of George Wharton Pepper 


by Walter P. Armstrong 


oO 


TENNESSEE BAR 


teur; a sure-fire alter dinner speakei 
who is usually placed last on th 
program because of his ability to 
arouse a lethargic audience, surfeited 
with food and words; the recipient 
of many honorary degrees; a mem 
ber of the Supreme Court's Advisory 
Committee; President and leader ol 
the American Law Institute, a reci 
pient of the American Bar Associa 
tion’s Medal “for conspicuous sery 
ice to American jurisprudence”; a 
ereat-grandtather, who at seventy 
seven is still going strong, with facul 
tics unimpaired and force unabated 
as is attested by that happy blend ol 
wit, sense and rugged patriotism, his 
“swan-song” at the last annual din 
ner of the Association'—with thes« 


facets of his career we all are familiar 


Some of us know his keen tn 
terest in sports, and know him also 
as a Gilbert and Sullivan addict 
who seemingly is able to repeat, i 
not to chant, the lyrics of all the 
operas. \ few of us have had the 
rare fortune to hear him and that 
other Elizabethan, Judge Learned 
Hand, give their hilarious rendition 
at dinners of the Council of the 
American Law Institute at the Cen 
tury Club 

The Law is the true embodiment 

Of everything that’s excellent 

It has no kind of fault or flaw 

And I, my Lords, embody the Law 
\ll satire and merriment on the part 
of the performers, but despite this 


does not a serious thought flash 


through the mind of the listener: 


| 30 A.B.A.J. 568-570, 594-595 
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Philadelplaa Lai Ue og 


Surely a practicing [a ! ho b \lthough there have no doubt 


delight in doing a lest been such, I can not at the moment 


, ' , 
have had man dle 


found 


things could not ecall or locate the precedent ot an 


hours. Yet, surprisingly enough he ther lawyer whose oil paintings 
found time to edit a law review, to have had sufficient merit for them 


collaborate with William Draper’ to be hung in exhibitions 
Lewis in th preparation o two What kind of a boy tathered this 
Pennsylvania digests, (one of statutes inusual man; Neither as an under 
and the other, in some venty graduate nor as a law student at the 
volumes, of decisions), to teach law University of Pennsylvania did he 
for many years, to. writ severa vaf while he invited his soul. Even 
books, to lecture at various univers! then were the elements so mixed in 
ties and to take a leading part in a m that he rowed in the class boat 
be wildering varicty Ol S ib con nade the varsity football, cricket and 
munity activities track teams, edited the college pape 
Even so, he apparently was no ypped a Phi Beta Kappa key, was 
fully occupied, for he took a try at the protagonist in a Greek play, and 
farming, engaged in sports, traveled was (summum bonum) the valedic 
and amused himself by versilfving rian 
sketching and painting. Perhaps eve! If his successes had inspired 
in these amusements is revealed his esentment his classmates had an 
fondness for prec dents tol his unique opportunity to cast him as 
verses show the inspiration of W. 5 Pooh-Bah, whose lilting lines he had 
Gilbert, that barrister-lyricist, and his so often sung. Instead, because h 
sketches (some ol which are rep! ) vas the most popuial membe1 ol his 


illustrations are reminis class, they voted him 


Frank Lockwood, Eng In law 
Solicitor-General, who b lessen. He 


duced as “spoon man 


school his pace did not 


COVE ted 


cent of Su 


land’s won two ol the 


queathed to us his delighttul Sketc/ iwards, and anticipated in his Shars 





Honorable George Wharton Pepper 


wood Prize Essay tile Vi & Xi 


ed later by the Supren Court in 
Erie Rat 


I have given 


Tomph ims \ 


a bare catalogue ol 


some olf our triend’s ships which 

have come into port, ‘I book does 
| } ' at 

not do even that. Rath you aré 

sitting with him, belore what ow 

forbears called a sca coal hire 

soul 


Leisurely conversation is int rruptea 
only by the occasional tinkle of ice 


in the glasses. \t long last you can 


isk him all the personal qu Stions 
which have welled up in your mind 
through the years you have known 
him. Your insist n leads to an 
swers, prefaced b\ deprecatory 
smile. 

But “the Senator” prefers much 
to turn, as does his book, to other 
subjects he finds more interestin 


to some of the many able men he 


} 


has encountered at Bar Ot these he 


considers John G. Johnson “‘t most 
prodigious man” he ever kne\ ohn 
son was no doubt “prodigious”, on 
reflects, in his intense and unceasing 
application to the la | ularly 
in the argument of cases; but his 
contributions to the g 1 and prog 
ress of the law in a mu nore dil 
ficult era, and his work for the wel 


fare of his communi country 
were not comparable to that ol this 
Philadelphia lawyer of a later day 

I'ycoons with whom his practice 
of the law had brought him in con 
tact: Mark ‘Twain's friend H. H 
Rogers, and his grandiosity; J. Ed 
ward Addicks, fo “con 
ceived the sort of regard that Robin 


Hood no doubt Insp! 
Recollections pleasant and un 


pleasant ol former colleagues in the 


Senate: Frederick Ha Medill Me 
Cormick; Pat Harrison; his junior 
from Pennsylvania, David A. Reed 
with whom to work was stimulating 
ind with whom to associate was an 
intellectual delight Jou Robin 


lacking in 


kept 


son, lovable but ent 


judicial quality although 


from the Supreme Court only by 
Albert J 


death; Beveridge, “one ol 


Ihe Borderland of Federal and State 


Decisions Mir Just e Brandeis cited this 
essay In support of t! ( I mclusion 
Mi Justice Reed clos i wi {is Tea 
soning in his concu g ! 

$ 304 1 S. 6 


ve eran: 


wanes iste Mee atey 


apn. 





ing 
pli 
bu 
ou 

thi 
the 


try 


tio 


pe: 
the 
Pir 


one 
pul 
and 


pois 


the most interesting and agreeable 


if also one of the most unbalanced” 


f men; John Sharp Williams, whom 


no other “‘approached in « loquence”’ 


Presidents he has known: Theo 
dore Roosevelt, Taft, Wilson, Hard 


ing, Coolidge and Hi Intimate 


und candid portraits tolerant 
probably much too erant in the 
ise of Harding 

Good companions “the Senaton 
found everywhere, here and abroad, 
but, as all of us who i\ the good 
fortune to know the will agree, 
none better than beloved Sit 
Norman Birkett, nov ymne of His 
Majesty’s Lord Jus ff Appeal, 
ind “Lally’’ McCarthy of Toronto 

The realism of a vver: refus 
ing to be awed by reputation o1 


place—finding Lord Chancellor Hals 
bury “plump and somewhat pomp 
yus” and Sir Frederick Pollock some 
thing of a “boor”’, suspecting that in 
the Holmes-Pollock 
respondent “was posing a bit and 


er in erudi 


ers each col 


+} 


+} 
) ) 


trying to outdo 
tion and phrase-maki 

Noteworthy cases which he ap 
peared The best ! 
the Quay election cas Ballinge 
Pinchot investigation Myers \ 


United States*, and 1 Triple A” 


mbered are 


(ast 
Notwithstanding participa 

tion in these and many other great 

causes over a long period of years, 


+} 


his leader of the Bar is said never 


to have accumulate substantial 
state. To his fri the explana 
tion is simple. It is safe to say that 
ibout half of his activity has been 
eratuitous non lega service to his 
hurch, to his university, to his pro 
ression, to his communi and to in 
lividuals. Of the other half, which 
epresents his work for clients about 
yne-fourth has been done without 
charge Moreover from fees col 


lected he has ive n erously to all 


of the many causes n to his heart 
Listening and glancing at the fire 
yrnizable figure 

} 


one sees a dim but r¢ 
iis shoulders 
With his 


perament, his 


pulling a robe up o1 
ind ascending the bench 


poise, his judi ial 


profound knowledge of the law, and 
his power of expression, what an 
admirable judge this man would 
have been. But Fate decreed other- 
wise. When President Taft offered 
him a place on the Circuit Court of 
\ppeals for the Third Circuit, he de 
clined, saying that he preferred “a 
life of wider activity”. Perhaps he 
would have accepted an appointment 
to the Supreme Court. But the of 
fer never came in a way in which he 
could accept it. Senator Penrose 
never forgave him for his participa- 
tion in the Quay case and, motivated 
by this resentment, prevailed upon 
President Taft not to carry out an 
intention to make the tender. When 
Justice Pitney resigned, ‘‘the Senator”’ 
personally urged President Harding 
to appoint Chief Justice von Mosch 
zisker of Pennsylvania. Intimating 
that he could not do so, the Presi- 
dent said: “If you will accept an ap 
pointment I will send your name to 
When “the 


President 


the Senate today.” 


Senator” reminded the 
that he was there for a friend and so 
could not honorably accept the place 
for himself, the reply was: “Perhaps 
you are right; but I should like to 
appoint you.” 

Personalia infused with tnterest 
by the humor, charm and urbanity 
with which they are related—racy 
anecdotes, mnemonics, a day’s rou- 
tine, the conduct of a law ofhce, 
mountain-climbing, art, poetry. 

Oddments of information—that 
the character of Washington was the 
inspiration for Kipling’s “If”, the 
story of the living man who had 
looked in the face of Henry VIII. 

Of lasting value are the succinct 
but carefully considered discussions 
of grave current problems—of the 
legal profession, of law teaching, ol 
the Supreme Court, of American 
foreign policy, and of present day 
political trends. 

Most of the views expressed are 
such as would be expected from one 
who never chose to pioneer for con- 
spicuous causes, but devoted himself 
to quiet, patient work to help inno- 
vations on sound ground, if there 
had to be innovations at all; one who 


Philadelphia Lawyer 


never attracted, perhaps never want 
ed, a large following of zealous cru 
saders who rallied to the banners of 
other leaders. 
here are, however, some surprises 
One would never have guessed that 
a man who had led such a well 
rounded and active life would have 
found the teaching of law “on the 
whole, the most satisfying’ exper 
ience he ever had. And it may be just 
a bit disappointing to find the 
mature views of this experienced man 
of affairs adhering so closely to the 
party line, even though he attempts 
to rationalize this by expressing his 
belief in party responsibility. One 
would have hoped that just once he 
might have exclaimed: “A plague o’ 
both your houses!”; but he never 
does. 
hough he seems disapproving 01 
impatient with most of the changes 
all his 


criticism is pervaded with a note of 


pursued in recent years, 
optimism, as well as of deep religious 
faith, that somehow good will be the 
final goal and cherished ways of life 
will be revived and preserved. 

rhe fire dies down, the good talk 
is done, and each of us is left to his 
own reflections. How did this one 
lawyer accomplish so much for so 
many? What is his secret, which 
enabled him to attain versatility 
without its common vice of super 
ficiality? He must have followed 
his own plan of utilizing every scrap 
of time, and must have lived, as he 
savs he did, a “life of unremitting 
effort” —effort unrelaxed since there 
has run against him what Mark 
Twain once called the Scriptural 
statute of limitations. “George’’ puts 
his own case in an adaptation of 
Landor’s lines: 

I strove and strove—and now and 

then I won: 

Law, I have loved, and Nature, too 

and Art; 

Life’s fire still burns, my work is not 

vet done: 

Much, much remains before I dare 

depart. 

As we empty our glasses do | 
gain courage meaningly to quote 
what Elihu Root said of Theodore 
Roosevelt: “If you wanted to dis 
like him you had to keep away from 
him.”’? 
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Studied 


Regional! 


Group Conferences being held in vai 


The first of the series of 


ious cities, to study and advise as to 
questions involving the status and 
future of the World Court and inte) 
national adjudication under — the 
Dumbarton Oaks Proposals, was held 
at the Hotel Ritz-Carlton in Boston 
throughout the day on December 1] 
The were held under the 
wuspices of the American Bar As 
sociation and its Special Committee 


Nations 


SCSSIONS 


on the Organization of the 
flor Peace and Law 

Ihe conveners of the Boston Re 
Norman \\V 


Bingham, Jr., President of the 


gional Group were 
> 
Bos 
ton Bar Association, who 


Reginald Hebei 


present at this first conference, 


presided, 


Those 


h 


and Smith 
whit 
other similai 


will be tollowed by 


conferences throughout the country 
during January and February, were 
(Unit 


Csovernor Leverett Saltonstall 


ed States Senator-elect present 
during part of the sessions 
Ihe Honorable Manley O. 


Judge of the Permanent Court of 


Hudson 


International Justice 
Lhe Calvert Magrudet 
Judge of the United States Circuit 


Honorabk 


Court of Appeals for the First Cin 
cuit, Boston 
The Honorable Charles E. Wvyzanski 
Jr.. Judge of the United States 


District Court for the District of 


Massachusetts 


The Honorable John V. Spalding 
Judge of the Supreme Judicia 
Court of Massachusetts 

Ihe Honorable Felix Forte 
Judge of the Superior Court of 


Massachusetts 
The Honorable Joseph R. Cotton 
Judge of the Land Court of Massa 


chusetts 


12 { ican Bar A 


Vital Questions Being 
as to the World Court 


Dean Edmund M 
Harvard Law Schoo! 

Roscoe 

Professor John M 
Harvard Law School 

Arthur W. Coolidg« 

State 
Joseph E. 


Morgan olf the 


* Professo1 Pound 


Maguire 


lhe Honorabk 
Massachusetts Senate 


lhe Honorable Casey 


former Member of Congress) 
Mr. Norman W. Bingham, Jr. (pre 

siding) 

President of the Boston Bar As 


sociation 

*Mr. Mavo A. Shattuck 
President of the Massachusetts Bai 
\ssociation 

*Mi1 Jacob | Kaplai 

Mr. Charles P. Curtis, ]1 

*\Mr. Charles B. Rugg 

Mir. Herbert B 

Mr. Lucius | 

Mr. Frank W 

Mr. Louis B 
Harvard Law 
Mr. Albert | 

Mr. Robert G. Dodge 

Mr. Frank L.. Hinckley of 

Rhode Island 

Mr. Henry C. Hart of 
Rhode 

Mr. Clement I 
Maine 

Mr. Louis E. Wyman, 
New Hampshire 

Mr. Robert W. 
New Hampshire 

Mr. Reginald Heber Smith 


Mr. Grenville Clark (present during 


Ehrmann 

Dhavei 

Grinnell 

Sohn 

School 

Bigelow 

Provi 
de nce, 
Providence 
Island 

Portland 


Robinson 


Mancheste1 


} 


l pton, Concord 


part of the sessions) 
Mr. William L. Ransom 
Chairman of the 


American Bai 


Association Committee 


* Were unable to attend this 
members of the 


meeting but 


vish to be regarded as 


roup and to receive all its literature 


li 
poses ol this series of regional grou] 
William I 


\ssociation’s Special 


explaining the scope and pur 


conferences, Chairman 


Ransom of the 


Committee said in opening the first 
session 

‘l am not disposed to hold you 
long from your work. Since you, Mr 


President, Have called me to my feet 


| am glad of the opportunity, in be 


half of the American Bar Association 


to thank vou and ‘Ree’ Smith, the 


conveners of this group, and each of 
you, for your participation in this 
neeting. 
“This is the first of a series of Re 
gional Group Conterences which are 
to be held, throughout the United 


States, under the auspices of the 


The 


House of Delegates on S¢ ptember 12 


American Bar Association 
idopted a series of resolutions which 


ire before you, in support ol the 


earliest practicable organization ol 
the Nations for peace ind justice 
based on international law 

“You will note that the Association 
Dumbarton Oaks 


such In 


did not aot on the 


Proposals as the form in 


} 


which they stood at the time, they 


were summarized in the report of the 


Special Committee of which I am 
chairman, but they were not officially 


promulgated until three weeks after 


] 


the Association met and acted 


“The House of Delegates declared 


the basic principles and main out 


lines of what it deemed to be a de 


sirable international organization. If 
vou look at the Association’s resolu 


tions today in the light of what has 


taken place since September 12, I 


think you will agree that they were 
specific and definite as to what they 
favored. On more than a few vital 
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points, they were more specific and 
more definite than the Dumbarton 
Oaks Proposals proved to be, and in 
lact go far beyond them 

“The lawyers of America are, 1 am 


sure, greatly interested in this whole 
subject of international organization 
Association Is in 


Ihe American Bat 


iction, by means of its radio pro 
grams, its JOURNAL, its spokesmen at 
meetings ol lawve rs and clvik groups 
ind these conferences, to do all it can 
to support the recommendations 
which it made in September and to 
issist an informed public opinion on 
this subject. Our discussion is now 


properly related to the Dumbarton 


Oaks Proposals and their improve 
ment 

“Speaking for the moment only a 
personal view without undertaking to 


state \ssociation o1 


that I look on 
the Dumbarton Oaks Proposals as a 


the views of the 
ts Committee, I state 
substantial achievement and a most 
hopeful beginning. At the same time, 
all should take 


it face value the assurances, from the 


I feel strongly that we 


State Department and others that the 
present draft is meant as a beginning 
means of 


i basis for discussion, a 


liciting specific suggestions for 


strengthening and improving the 


proposals. If we approach our pres 
of view, 


ent tasks from that 


which I believe to be 


point 
well-founded at 
to be en 


his time, we have reason 


couraged by what has transpired, 
hough we are gravely concerned by 
ome possible implications of what is 
iking place in Europe 

“Again speaking only for myself, I 
tate that I am disturbed and disap 
\ointed about the Dumbarton Oaks 
Proposals in two major respects: In 
he first place, emphasis is not placed 
ipon international law and a broad- 
ning scope of its authority, as one of 
he foundations for peace and justice 
In the second place, the provisions 


s to the World Court 


adjudication in the international 


and the role 


Organization seem to me to lack def 
niteness and adequacy 

“I am not impressed with a provi- 
ion merely that there shall be ‘an’ 
nternational court of justice and 


hat ‘Justiciable disputes should nor 


mally be reterred’ to that Court 


Who shall refer, and who shall cde 
cide what disputes are ‘justiciable’ 


rhe 


discretion or the wisdom of the heads 


and what referrals are normal? 


of principal States does not seem to 
me to assure a lasting peace based on 
justice and law. The hopes and pray 
ers of mankind seem to me to depend 
on establishing and maintaining the 
ascendancy of law, interpreted and 
applied by an impartial Court, and 
backed by the enlightened opinion 
of men of good will in all lands. 

“That is why we all are here today, 
to see what we can suggest by way 
of practicable improvements of the 
Dumbarton Oaks Proposals as to the 
World Court. This is the American 
Bar Association’s first regional group 
conference to that end. There will be 
many others, in distant parts of the 
country, to develop the views and 
suggestions of American lawyers. At 
the right times, the Association will 
discuss other aspects of the pending 
Proposals. At present, we are trying 
to help where probably we can help 
most. 

“The conveners of this conference, 
and American Bar 
and its Committee, are deeply grate- 
ful to each of you for giving us this 


the Association 


day of your time and the benefit of 
your judgment and experience. That 
men who have so much to do are 
willing to devote a day to this sub- 
ject confirms my appraisal of its im 
portance, to the public and to us as 
lawyers. Many angles of approach 
and experience are represented here, 
as should be; we shall need them all. 

“Enlightened self-interest, as well 
as concern for the public welfare, it 
seems to me, should lead American 
lawyers everywhere to devote them- 
selves energetically to the cause of in- 
ternational law and the World Court. 
Today the status and usefulness of 
the Court seems to hang critically in 
the balance. If the outcome of the 
war is to leave the world at the mercy 
of arbitrary power and force, and if 
the maintenance of peace is made to 
depend only on the discretion and 
the accord of the heads of States, it 
does not seem to me that law, and 
even the practice of our profession 


The World Court 


as we have known it, can long endure 
in any country. In working for the 


extension of international law and 
for the retention of a law-governed 
World Court with adequate powers 
We need 
to do all we can immediately to 


help turn the tide.” 


we all have much at stake. 


The Boston meeting was a work- 
ing session, devoted wholly to con- 
sidering, and 
“weight” of the opinion of those 


ascertaining the 
present, as to the principal questions 
which are being aotively considered, 
and on which the judgment and 
American 
desired, in connection with the draft 
ing of the specific plan to effectuate 
Chapter V of the Dumbarton Oaks 
Proposals for international organi 


advice of lawyers are 


zation, which proposals are printed 
in their full text elsewhere in this 
issue. ‘These questions have been 


formulated, after many _ consulta- 
tions, by experts working on the sub 
ject, under the auspices of the Asso- 
ciation’s Special Committee. Judge 
Manley O. Hudson, of the Perma- 
nent Court of International Justice, 
was present at the Boston meeting, 
as he will be at others, to explain the 
background of the submitted ques 
tions. 

Expressions of the opinion and 
judgment of members of the Associa 
tion, on any or all of the questions, 
are invited, and will be considered, 
by the Committee. Communications 
on the subject may be sent to the 
Chairman of the Committee, Forme 
President William L. Ransom, at 
No. 33 Pine Street, New York 5, New 
York. 

The questions, with the indicated 
references to the Dumbarton Oaks 
Proposals and a brief explanatory 
comment as to background consider- 
ations, follow: 

Question 1: Should “the statute 
of the court of international justice” 
be “ (a) the Statute of the Permanent 
Court of International Justice, con- 
tinued in force with such modifica- 
tions as may be desirable, or (b) a 
new statute in the preparation of 
which the Statute of the Permanent 
Court of International Justice should 
be used as a basis?” (Chapter VII, 
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COMMENT conferred on the Genera \s ioney for meeting its « t obliga ya 
C.o1 
The Statute ol t} Pe I I semp?) LOMLS {iol 
Court of Internationa Justi . a D \s ) payment ol expens ( Che pres Ss Inco ame 
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Rica, Egypt, Guatemala. Iraa pan d tn certain disputes pro aut to Ol 
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» amendine the @ ; ae » 4g 
Hacue Convention of 1007 | imenaing th Statute reque st; it wave 
That 1 ul 
Statute is merely constituti it ] Wha modifications ur In some cases, thes ms § " 
. . . ble * cen rall bh] th T i 1 am 
fers no jurisdiction o1 Cou S t\ » enable the pa » cis 4 
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This network ) rm 7 vithout \difications The Leasu ( unde! ve l 0 to : + 
agreements would | imperilled. 1 locates the ontributions of tf! nection, and that ) Cases 
SOS: Orgar 
some extent at least. i , surf *% States wind as th contributions a At the Fight | ional Con 
: , . inte 
created under “‘a new Statute.” ived. a percentage Is paid o nce of Am i ’ | l 
Ouestion ? If the first of thes the Court uavan delegat ‘ an that ° 
alternatives should b preferred In normal years the expens O chamber for \ b : 
what modifi iwionNns n f existin (‘ourt have rancved from S450 OOD cT¢ ited It las Ter 
Statute mav be desiral to S600.000 a vear lo date its tota that the Court ed ft ; I 
(a) As to the election of judges xpenses ha been mort than reate regional « s needed 
} ee a, ek a it. mn 
In Chapter V, B s co $10.000.000. As the Court has bee! ( The exis . — , 
yaated that some “functions in rel nermitted 1 ] : | 
pl ar ( ions 1n 1 rmitted to draw upon the League’s no provision ) ndment i 
! ! Ni 
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wo | aN at AE 


ointed by 


nati 


ovide iO} 


tatute of the 


Court which was not 


he time a Member of the League 
ithdrawal from the League did not 
ct the position of a State with 
rence to the Statute; some with 


awing States acknowledged this ex 


ESSI\ Ihe Statute was open to 
enature and ratification by two 
tates which were at no time mem 
rs OL Lhe League the United States 
America and Hedjaz. 
Members of the League of Na 
yns became members of the Inte1 
tional Labor Organization auto 
tically; some States withdrawing 
1 the League continued then 
ership in the International 
bor Organization, and States not 
bers of the League, also, becam« 
mbers of the International Labor 
nization 
OQ ion 5: What should be the 
sition of a Stat expelled irom 


Ly rship oO! Suspe nad d: 


COMMENT 
The Dumbarton Oaks Proposals 


possible expulsion Ol 


> 


spension in Chapter V, B, 3 


it should be 


iestion 6 If 


preserve the existing 


ed Lo 


Statute, should all States now parties 


it Statute be permitted to con 
they 
members of the Or 


Should 


as parties, even though 


ot become 


ition? Chapter VII, 2. 
| 


litions ol 1 continuance be 


suc 


rmined in each case” by th 


G ral Assembly on the recommen 
yn ol the Security Council? 
ipter VII, 5 
a) Enemy States such as Ger 
ny and Japan? 
b) Neutral States-such as Sweden 
d Switzerland: 
These States may or may not be 
ented at the forthcoming con 
ni 
COMMENT 
Che Dumbarton Oaks Proposals 
» not contemplate universal mem 
ership in the Organization. Some 
States now parties to the Court 


may not become members 


the Organization; indeed, some 


tates may not be represented 


the forthcoming conterence No 


vision was made for a denuncia 
of the Statute, and no State at 


The World Cowrt 


attempted to denounce it. Germany, 
Italy and Japan, for instance, must 
have remained panties to the Statut« 
even though they withdrew from the 


League of Nations. 


Question 7: What is the signifi 
cance of the provision that the Court 
should “constitute the principal 


judicial organ of the Organization”: 
Chapter VII, 1. 


contemplated at 


Are other judicial 

bodies to be this 

time? Are regional tribunals to bi 

contemplated? Cf. Chapter VIII, C, | 
COMMENT 


No 


courts has existed in 


international 
The 


International 


hierarchy ol 
the past. 
Permanent Court olf 


Justice exists “in addition to” the 
Arbitration, 
Other 


possessing a de eTrce 


Permanent ‘Court of 


which is not really a court. 


tribunals, some 


of permanence, have existed during 


the last twenty years without rela 


tion to the Permanent Court of Inte: 
national Justice. From time to time 
suggestions that appellate jurisdi 
tion be conferred on the Court have 


been bruited, and by an agreement 


of 1930, four States conferred on the 
Court a so-called appellate jurisdic 


Arbitral 


several cases arose under this provi 


tion from Mixed ribunals; 


sion, but the jurisdiction was ex 


ercised in only one cas« 


Question 8: Should a definition 


of “justiciable disputes”+be given 
Chapter VIII, A, 6. 


COMMENT 


Various formulas have been em 


ployed to describe adjudicable dis 


putes, for the purpose of limiting 


The 


Frenc h formula, copied in numerous 


States’ obligations British 


arbitration treaties prior to 1914, ex 
cepted from the pseudo-obligation 
‘affect the 


to arbitrate cases which ‘ 


vital interests, the independence or 
the honor” of the States parties; in 
the United States, 


treaties of Cascs 


which concerned the interest of third 
parties’ were also excepted. 

The Statute of the Court provide s 
for optional declarations accepting 


the Court’s compulsory jurisdiction 


“in all or any of the classes of legal 
disputes concerning: (a) the inter 
pretation of a treaty; (b) any ques 
tion of international law; (c) th 
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The World Court 


existence of anv fact which, if estab 


lished, would constitute a breach of 
an international obligation; (d) the 
nature or extent of the reparation to 
the 


ternational obligation.” 


be made for breach of an in 


Ihe Locarno treaties of 1925 ap 
kind 


with regard to which the parties are 


plied to “all disputes of every 


in conflict as to their respective 
rights, and which it may not be pos 
sible to settle amicably by normal 
methods of diplomacy.” The Geneva 
General Act of 1928 adopts a similar 
formula. 

Che 1929 Inter 


tion Treaty creates a pseudo-obliga 


American Arbitra 


tion “to submit to arbitration all 
differences of an international charac 
ter which have arisen or may arise 
by virtue of a claim of right unde 
treaty or otherwise, which it has not 
been possible to adjust by diplomacy 
and which are juridical in thei 
nature by reason of being susceptibl 
of decision by the application of the 
principles of law.” 

Question 9: Should some measur: 
of compulsory jurisdiction over justi 
ciable disputes be conferred on the 
Court by the Charter? Or by the 
Statute: 

(a) If 
that 


likely to endanger the maintenance 


the Security Council 


decides their continuance “‘is 
of international peace and security’? 
Chapter VIII, A, 3 and 6 

(b) If 


decides that their continuance is not 


the Security Council 
“likely to endanger the maintenance 
of international peace and security”? 
Chapter VIII, A, 6 


COMMENT 


Compulsory jurisdiction must be 


institutional; it must be conferred 
on a definite tribunal, in such a way 
as to permit one party to a dispute to 
seize the tribunal of that dispute 
The States 


insisted that obligations to arbitrate 


United Senate has long 


or adjudicate should be assumed by 
the United States only subject to the 
requirement that for each disput 
the parties should enter into a special 
the American 


agreement which, on 


side, should be approved by the 
Senate. 


Ouestion 10: Should the Security 
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Council be empowered to deal with 
a dispute the continuance of which 
“is likely to endanger the maintain- 
ance of international peace and 
security’’ even though the dispute is 
pending before the Court? Chapter 
VIII, A, 5 
COMMENT 

The Permanent Court of Inte: 
national Justice is competent to “in 
interim measures of 


clicate protec 


tion” and it has declared (Series 
A/B, No. 79, p. 199) that the prin 
ciple is “universally accepted by in 
ternational tribunals’ that “the 
parties to a case must abstain from 
any measure capable of exercising a 
prejudicial effect in regard to the 
execution of the decision to be given 
and, in general, not allow any step 
of any kind to be taken which might 
aggravate or extend the dispute.” 
Question 11: Should the Court be 
given any role in determining “the 
existence” of an alleged “breach of 
gression’? 


May this be a 


the peace or act of ag 
Chapter VIII, B, 2. 
“justiciable”’ matter? 
COMMENT 

Procedure before a court is neces 
sarily time-consuming. Every party 
must have-a chance to be heard, to 
formulate and present its conten 
tions, and the tribunal must delibet 
ate. If a breach of the peace were 
patent, the Security Council might 
wish to proceed, not to punish any 
State but to protect the world’s peace, 
without judicial aid. If the alleged 
breach were not patent, elements for 
determining its existence might be 
to some extent at least, of a political 
Yet 


means a progressive removal of mat 


character. the growth of law 
ters from the political to the legal 
plane. In recent years, some attempts 
have been made to define aggression 
Union 


Treaties made by the Soviet 


in 1933 provide that the aggressor 
shall be considered that State which 
is the first to commit any of several 
acts, including declaration of war, 
invasion of territory, attack on ter 
ritory, vessels or aircraft, naval block- 
ade of coasts, or support of armed 
invading bands 

Question 12: Should the provi 


sions concerning justiciable disputes 


(in Chapter VIII, A, 1-0) not apply to 
“disputes arising out of matters which 
by international law are solely within 
the domestic jurisdiction of the State 
Chapter VIII, A, 7. 
Who is to dete:mine whether a dis 


concerned’’? 


pute arises cut of such a matter? Are 

some disputes of a mixed character: 
COMMENT 

I he 


Nations provides 


Covenant of the League ol 
Article 15 “Tt 
the dispute between the parties 1s 
claimed by one of them, and is found 
by the Council, to arise out of a 
matter which by international law is 
solely within the domestic jurisdic- 
tion of that party, the Council shall 
so report, and shall make no recom 
as to its settlement.” In 
Nationality Case 


the Permanent Court of In 


mendation 
the Tunis-Morocco 
in 1923, 
ternational Justice declared that “the 
question whether a certain matte: 
is or is not solely within the jurisdic 
tion of a State is an essentially relative 
question; it depends upon the 
development of international rela 
(Series B, No. 4, p. 24.) 


Should any provi 


tions.” 

Question 13: 

sion be made which would look to 

ward the possible enforcement of 
court judgments? 5 
COMMENT 

The Covenant of the League of 

Nations provides (Article 13) that 


“in the event of any failure” by a 
State to carry out an arbitral award 
or judicial decision, “the Council 
shall propose what steps should be 
taken to give effect thereto 

Question 14; Should the Court be 
given any role with reference to the 
interpretation of provisions in the 
Charter of the new Organization? 

COMMENT 


In recent years it has been a 
common practise to include in mul 
tipartite international instruments a 
provision for the handling of dis 
putes arising with respect to the in 
terpretation oI application of the 


clauses of the instrument. In this 


connection, jurisdiction has frequent- 
ly been conferred on the Permanent 
Court of International Justice, not- 
ably in Article 37 of the Constitution 
Labor Organi 


of the International 


(Continued on page 56 
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Editor's 


Farnum 


Note C,eorge R 
has had to s ispend 
temporarily, the iting of 
the sketches which have a 


( ompanie d ou 


traits of lau diers 
Until he car { f ind 
complete thre . the 
Journal present n brief 
sketches of the 1 of the 
men de pr led 


Qutstanding among lawyer-sol 
liers of World War I and II its the 
listinguished Secreta f War to 
day, Henry Lewis Stimson, of New 


York. who has been indomitabk 


ind driving force for the training 
ind equipping of an adequate Arm) 
Like Edwin M. Stanton, the Sec 


etary of War in President Lincoln's 
Cabinet, and Newton D. Baker, Se« 

etary of War under President W1 

son, Secretary Stimso1 called to 
his post from a high rank at the Bai 

but the present Secreta f Viar is 
also an experienced soldier in his 
wn right, having served as a Colonel 
in the Field Artillery of the American 
Expeditionary Force France in 
1917-1918. 

He was born in New York City 
mn September “46 867 He was 
graduated from Y¥ College in 
1888, and from the Harvard Lai 
School the followin eal recei\y 
ng also his Master’s degree from Har 
ard. He was adn to the New 
York Bar in 189] 

Iwo years later he became a 
nember of the firm of Root and 
Clarke, then headed Elihu Root 


one of the recognize eaders of thi 


Bat In 897 the 


> 


that ) RR oO 


\merican firm 


name became Howard 


Flenry Lems Stimson 


Winthrop and Stimson, and in 190] 
that of Winthrop and Stimson, which 
continued long as one of the best 
York City 
Mr. Stimson’s public career be 


known law firms in New 


gan when he served as United States 
District 
1909, in 


\ttorney for the Southern 
of New York, from 1906 to 
which capacity he prosecuted many 
under the Anti 
Act. In 1910 he was the Republican 
for Governor of New York 


famous cases Trust 
candidate 


but was not elected. 


From May of 1911 until March 
5, 1913, he was Secretary of War in 
the Cabinet of President Taft. In 


\ugust of 1917 he became Lieutenant 
05th Field Artillery 
later the Colonel of the 
Artillery. He 


France 


Colonel of the 
and a 
iIst Field 
\.E.F. in 
1917 until August of 1918, and served 
field 


yeal 
was with the 
from December ol 


with distinction as a com 
nande 

1929 he was the 
Governor-General of the Philippin« 
March of 1929 he be 


State Presi 


From 1927 until 
Islands. In 


came Secretary of undet 
dent Hoover, and did all he could to 
bring about a policy of resistance, by 
the United States and Great Britain, 
to the acts of aggression by which 


Italy and Japan were laying the 


foundations for the recurrence of wai 

Meanwhile he had been Presi 
Association of the Bar in 
New 


the practice of his profession, as well 


dent ol the 


the City of York and active in 


as in the public advocacy of a 


vigorous foreign policy and pr 
paredness for war. 
In July, 1940, he 


War in the 


became Sec 
retary of Cabinet ol 
President Franklin D. Roosevelt, and 
has given a rugged leadership to the 
work of that department. From the 
an Army olf a size 


first he insisted on 


adequate to assure victory on all 
fronts, and he resisted all efforts to 
the 


compromise on recruiting ol 


smaller forces. He _ foresaw the 


magnitude and difficulty of the 
global struggle as few men did, and 
he continually protested the prema 
ture optimism which led to the relax 
ing of some efforts until, in Church 
ill’s phrase, “the end seems to recede 


before us.” 


Despite his age, this lawyer 
soldier has visited the battlefronts 
in Europe and has seen at first 
hand the conditions which have 


to be surmounted. His long expe 
rience and his militant devotion to 
his country’s cause have enabled him 
to be the American Bar’s outstand 
ing contribution to the leadership in 
World War II. 

The realism of his experienced 
outlook on the shifting tides ol 
battles and campaign, and the stal 
wart character of his confidence in 
the amplitude of American prepared 
ness to assure ultimate victory, were 
manifested again in the reminiscent 
statement which he made on one ol 


the dark 


the German offensive was rampaging 


days of December, when 
far and wide. Bringing back to mind 
the German drives in the last stages 
of World War I, this lawyer-soldier 
said, on December 21: 

“! was there when they drove al 
most to the Channel; again almost 
to Armentieres; again when they 
drove to the Marne. I remember how 
we felt as if they would never stop. 
And then I remember how, suddenly, 
on the 18th of July (1918) we bit 
into the German salient and it shri 
elled up like a top balloon. 

“And I remember how, in what 
time after, the 


seemed a very short 


surrender came.” 
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F THE MASSA f BAR Ino 
: tor 
me 
Ihe greatest legal aid organization in wherever practicable at other Army thing from Privates to Generals, lon sha 
all history has been created and is installations, including overseas com military personnel who are every of 
being conducted by the Army and mands, so that military personnel thing from Privates to Generals : rep 
Navy of the United States. Both can obtain legal aid and assistance About 1100 legal assistance o im) 
branches of the service operate along from civilian lawyers (generally ban fices have been established in this : the 
similar lines. The Army plan will association committees" on War country and overseas a } 
be mainly referred to in this article Work), the established legal aid o1 It ws estumated by t/ Judge Ad Or 
because a recent report by Lt Col. ganizations and trom lawyers who ocate General’s Office that during i wo 
Milton J. Blake, Chief, Legal As ire in military service. 1943 the Legal Assista? Office > fu 
sistance Branch of the Judge Ad The basic qualification for a handled approximate! lion . qui 
vocate General's Office, vields author Legal Assistance Officer is that he cases. For 1944 the figure will bs ma 
itative data and contains comment = shall be a member of the Bar. As _ larger. ; wh 
that is of vital interest to the on there are a great many lawyers on Most of the cases require only | 
eanized Bar. sctive duty, qualified personnel have correct legal advice. Where legal Ka 
War Department Circular No. 74 been found to be available within action is requisite, such as a stay ol s 6 the 
dated March 16, 1943, provided for nearly all commands. With justifi proceedings under the Soldiers’ and , cial 
the establishment of a “Legal As ible pride Col. Blake says “Legal Sailors’ Civil Relief Act, reference i wel 
sistance Office” at each post, camp, issistance in the Army is provided by must be made to an agency in the . § ciat 
and station in the United States and lawyers in the service who are every soldier’s home city or town. ‘There . 
is the court which has proper jurisdic has 
tion; there also live the _ soldier's ; pea 
She ‘Secrvelary of War de pendents. —_ 
rhe plan has created a huge 8 = efhe 
of the Gnited States of America legal network which links each Army A disc 
has awarded this post to every community in the na : mit 
Certificate of Appreciation tion. Reference is to the various bat ficu 
. association committees set up by the clos 
American Bar Association’s Commit isa 
NATIONAL ASSOCIATION OF LEGAL AID ORGANIZATIONS : ; 
; tee on W al Work originally Com ‘ 
Se ee ee re Cee © ee mittee on National Defens and to : leg: 
ézalion, and of the individuals connected therewith, in the plan sponsored by the es Siete NM mieten ait iis i ir 
] gal ; I val 
Har Department and the clinervican Bar -chasoctation ta provide adequate legal 
country. the 
asststance ta melelaiy frerse nnel and lhet: dependents. The contutution of lime Wherever there is a well-estab | otal 
and professional services made by fratviotic civilian layers under this plan has lished and well-run legal aid society Ch 
materially enhanced the morale of the dimy and the success of the war offirl or bureau. cases referred most com men 
monly end up in the legal aid ofhe rt 
Countersigned ° 
: , because it has a staff trained and | oo 
pie veel ' ni mel PRnry A Umer geared to prec isely this type of legal ats 
eshinglen, 9.627% sane work. In the words of Col. Blake a 
“The National Association olf ; 
Legal Aid Organizations under the 
. — — —— = ce leadership of Mr. Louis Fabricant — 
18 American Bar 48s cia ’ J 





pre 


President, and Mr. Emery A. Brown 
ell, Secretary, has been very co 
operative in this connection and has 


been of great service in marshalling 


the legal aid organizations through 
out the country in support of the 
legal assistance plan. The participa 


tion by these organizations has been 
f invaluable aid and has been a sub 
stantial contribution to the war 
effort.” 

effec Mr. Chief 


Justice Stone has stated 


To the sam 
“It is essential to the welfare and 
morale of the men in the armed 


forces and their dependents who lack 


means to retain a lawyer that they 
shall nevertheless receive the best 
of legal advice and, if necessary, 
representation in court It is also 


} 


important that the armed forces and 


the public be inforn that there is 
it National Association of Legal Aid 
Organizations which supervised the 
work — 
further function of being the head 


be 


and, in war time, has the 


quarters at which inquiries may 
made by those who do not know 
where to turn for lega help.” 

\t their latest convention § in 
Kansas City on October 12, 1944, 
the members of the National Asso 
ciation of Legal Aid Organizations 
were awarded certificates of appre 
ciation by the Army and Navy. 

For years every legal aid attorne\ 
has known that even in times olf 
peace the man who is harassed and 
worried by a legal problem is not an 
efhcient workman The Army has 
whose 


discovered that the soldie 


mind is preoccupied a legal dil 
ficulty (such as the threatened fore 
closure of the mortgage on his home) 
is a less efficient fighter 

Further the Army has found that 
legal assistance has been of great 


alue in hastening recovery of 


the sick and wounded who are wot 
ried about their personal legal affairs 
Che commanding officers of several 
Army general hospitals have com 


} 


mented regarding this result of the 


legal assistance plan. The statement 
»#f one such comn ling officer fol 
Ows in part 

‘It is of interest to note the re 


ilts which have bee ybtained at 


this general hospital through Legal 
Assistance. The first patients ar- 
rived here on 6 July 1943, and from 
that time to the present, the Legal 
\ssistance Officer has been consulted 
by several hundred patients recently 
returned from overseas commands 
who need counsel and aid 
Formulating and putting into effect 
the Legal Assistance plan has helped 
this command accomplish its ob 
jective; namely, effecting the return 
to duty or discharge of soldiers who 
were sick and wounded when they 
came here. These men respond to 
treatment more readily when they 
are relieved from concern over pet 
sonal difficulties.” 

It makes no difference whether 
this type of legal service is called 
“legal assistance” or “legal aid’’. The 
two are identical and names are not 
important. What is important is 
that thousands of lawyers who may 
have been in ignorance of or in- 
different to legal aid work before the 
war havé now, as Legal Assistance 
Officers, come face to face with the 
reality. Now they know what it is all 
about. What books and committee 
reports on the subject failed to ac- 
complish has been accomplished by 
actual experience in the Armed 
Forces. 

To use a true illustration, I recall 
a very angry Legal Assistance Offices 
who had been consulted by a soldiet 
who was plainly entitled to a divorce 
because his wife was definitely un- 
faithful. She would continue to re- 
ceive her allowance and allotment 
(deducted from the soldier's pay) 
until a divorce was granted. The sol- 
dier lived in a large city. The cost of 
a divorce there is about $100. Not a 
penny of that would go towards a 
lawyer's fee; it would all go for court 
costs, advertising, etc. Anyhow, the 
soldier did not have $100. This con 
dition has existed for years. That 
ind similar situations had _ been 
pointed out in legal aid literature 
for years. If the officer had ever seen 
such material it had left him un- 
moved, but now he was mad and |] 
venture to predict that when he re 
turns to civilian life, he will wage a 


vigorous one-man campaign to rem- 


Legal Aid 


edy this obvious evil in our legal pro 
cedure. 

Legal assistance for our fighters in 
the Navy is provided for by the Navy 
Department Bulletin R-1164, 26 June 
1945. Thus, legal assistance reaches 
men on ships in the far places of the 
seven seas. Cases or questions come 
in from Murmansk, Iceland, the 
\leutian Islands and from the is 
lands which dot the vastness of the 
Pacific Ocean. 

Such instances, multiplied a thou 
sand fold, should have a most in 
vigorating effect upon the develop 
ment of legal aid work after the war. 
Especially so if this energy and en 
thusiasm can be channelled along 
lines which legal aid experience over 
half a century has proved to be con 
structive and enduring. 

Ihe job of expanding legal aid in 
our country is the responsibility, in 
first instance, of the American Bar 
\ssociation’s Standing Committee on 
Legal Aid Work and the National 
\ssociation of Legal Aid Organiza 


tions. 


Legal Aid Progress Has 
Been Entirely Too Slow 


The two groups in their coéper 
ative effort know they have struck a 
snag. The snag must be got out ol 
the way but that is not easy because 
there is an unsolved mystery about 
it. 

Why is it that in City A you find 
a flourishing legal aid organization 
which was set up by the Bar, is con 
trolled and given leadership by the 
Bar, and is generously supported by 
the Bar and in City B (which closely 
resembles City A in size and type of 
population) there is no legal aid o1 
ganization whatsoever? 

Both cities have good bar asso 
ciations, both have good hospitals, 
both have competent social agencies. 
Persons of small means are pro 
vided for in both cities in the same 
way in all respects except where their 
problems are of a legal nature. 

The lawyers in City B are as gen 
crous, as public-spirited, and as sen 
sitive to professional obligation as 
the lawyers in City A. It would be 
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Legal Aid 


impossibl« to prove the contrary be 


cause such is not the case. Obviously, 


something somehow has failed to 
click. 

If you inquire of leaders of the 
Bar in City B their answer is “Con 
ditions are different with us. Every 


lawyer here gladly accepts ‘charity’ 


cases. Practically every person in 


town knows a lawver to whom he 
can turn. No one here is de prived ot 
his legal rights because of poverty 
hat answer is given in all sincerity 
If you seek to refute that by rel 
erence to City A you simply arouse 
a feeling of local pride and you ar 
worse off than when you started 
Prior to the war the Association's 
Legal Aid Committee was devising 
a technique which it believed might 
prove most enlightening. It was 
simply a survey. You asked the Bar 
in City B to find out if there was a 
need for legal aid of which it was 


The 


pared to assist, if it was wanted, and 


unaware. Committee was prt 
it could furnish samples of surveys 

For the study of a rural, sparsely 
populated district there is the surve, 
of Butler County in 
(See 63 A.B.A. Rep. 277.) 


Pennsylvania 


For the survey of an entire stat 
containing large cities and small 
towns there is the survey of the Stat 


of Washington made under the dire¢ 


tion of Lane Summers, of Seattle 
(25 A.B.A.J. 270.) 
There has just been published 


the most comprehensive survey of all 
It is entitled Aid in New 
York City” and was conducted unde 
the direction of Col. Edmund Ruffin 
teckwith of New York. 


Because of its thoroughness it is 


“Legal 


a landmark and will serve as a most 
useful precedent for future surveys 
which, it is hoped, will be under 


taken after the war. Copies of this 


are being distributed to all 


survey 
law schools, public libraries, schools 
of social work and to our legal aid 
organizations. 


As New York has thx 


largest legal aid society in 


oldest and 
America 
and as all the bar associations of this 
city New York 


Welfare Council formed a joint spon 


together with the 


soring committee to seck to ascertain 


20 Imerican Bar Associ n J 


if the need tor legal aid was really 


being tully met, it would seem that 
logically diff 


hereafter it would be 


cult for the bar association in ow 
hypothetical City B which has no 
legal aid office to refuse to unde 


take an honest self-examination 


There is no mystery about a su) 
vey. Legal aid organizations know 


They 


are referred by judges and clerks ol 


where their clients come from. 


court, by the small claims court, the 
domestic relations court, by proba 
tion officers, the police, by social 


Red 


the district 


welfare agencies, the Cross, by 
veterans’ organizations, 
Industrial 


attorney, bv lawyers, by 


Commissions, Labor Com 
State Banking 


nents, by newspapers, by hospitals, 


Accident 
missions Depart 
and by clients previously served by 
the legal aid office. All such poten 


tial sources (except the last) are con 


sulted to see if persons appeal to 
them for legal aid and if so about 
how many and what do they do 


ibout it. 


In his Conclusion to the report 


Louis Fabricant, Attorney-in-Chiet 
for the New York Legal Aid Society 
vrites 


“Certain facts are too clearly de 


fined to be seriously challenged. 


“The first is the constant recu 


rence of a tremendous number ol 


cases in which people teel unable to 


manage a solution ol legal problems 


affecting themselves, their families 


or the livelihood or liberty of some 
of them. This is the field in practice 
of legal aid, in technique of the Bar 
and in essence a major though hardly 
recognized problem of political phi 
losophy”. 

And he 


“Organized and unorganized legal 


has the courage to stat 


aid is meeting only a fraction—even 


though a considerable fraction—ol 


the problem The forces operating 
to attain equal justice are not ad 
quate at any point.” 

Out of his experience in directing 


this survey and his experience as the 


first chairman of the American Bar 
Association’s Committee on War 
Work, Col. Beckwith has written a 
moving Introduction. Earlier, refei 
ence has been made to the beneficial 


effect upon morale in time of wa 
accomplished by the Army’s and 
Navy's legal assistance plan Phe 


same is true about civilians in peac 


time. On this point he writes 


100o 


“In the long view it is not 


much to say that the endurance ol 


\merican institutions rests upon the 


faith in them of people who believe 


} 


in fair play and in the equal pro 


tection of legal right under all man 
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igeable conditions. It is inherent in 


human nature that a man will en 


dure misfortune and hardship and 


WwW ill 
hopeful, all 


bereavement, that he continue 
brave and patient and 
has 


these as long as he believes he 


a fair chance. But let him think him 
self 


rights are denied becaus« 


abused, let him see that his 


he is poor 
or for any other irrelevant reason 
which he cannot prevent or control, 
and he will go mad with despair. He 
will remake his world if he can, and 


} 


because he is desperate he will do it 
I 


Re lation 


For some time past the American 


| Domesti Supplement. 


been engaged in 


Bar Association has 
the preparation of a Supplement to 
the Compendium of Laws covering 
Domestic 


his Supplement, which has now 


the Laws on Relations. 


been published, includes the laws on 
this subject for the forty-eight states, 


the District of Columbia, England, 
Australia, and Canada. It is recom 
mended that this Supplement be 


bound with the set of Compendiums 


previously distributed (See par. 1, 
Legal Assistance Memorandum No 
18). 

2. Family Allowances.—a. It 
has come to the attention of this of 
fice that confusion exists in som« 


quarters as to some the circum 


stances under which a family allow 


ince to the wife of an enlisted man 


can be terminated under the provi 


sions of the Servicemen’s Depend 


ents Allowance Act of 1942, as 
amended by Public Law 174, 78th 
Congress (37 U.S.C. Supp. 201, Cir. 


No. 310, WD, 1943) The Director 
of the Office of Dependency 
has authorized the publication of the 


3enefits 


statement in this regard 


yllow ing 


badly. Certain findings of the sur 
vey afford a startling corroboration 
of this conclusion.” 

And his concluding words are: 

“It becomes continually more 
certain that the Bar must maintain 
in this field, and probably enlarge, 
its activities in performing its func- 
tion as the professional body most 
concerned and trusted with the de- 
fense and preservation of individual 
liberty and social right.” 

Until the war ends in victory 
most of our Association’s time and 
money must be spent in support of 


Legal Assistance Memorandum 


its war work. Also, as lawyers, we 
now have a clear mandate to take 
an affirmative and aggressive leader 
‘Ship in support of the Permanent 
Court of International Justice. Last 
ing peace can come only through 
justice according to law. 


But 
maybe it is here now) when, if we 


the time will come (and 
throw our organized weight and in- 
fluence into the broad development 
of legal aid work, we shall perform 
a magnificent service of fundamental 


importance to our nation. 


Legal Assistance Memorandum No. 21 
Office of The Judge Advocate General of the Army 


for the information and guidance ol 
those concerned with this problem: 

“The Office of Dependency Bene 
fits has always ruled that a lawful 
wife is entitled to a family allowance 
under section 120 (a) of the Service- 
men’s Dependents Allowance Act of 
1942, both before and after amend- 
Public 174, 78th 
Congress, (1) until a 


ment by Law 


unless and 
final decree of absolute divorce has 
been entered, in which event section 
120 (b) 
bility for family allowance, or (2) 


governs her further eligi 


unless and until the limitations of 
section 106 (c), both before and after 
amendment, are applicable by reason 
of her living separate and apart from 
the enlisted man under a court order 
or decree or written agreement. 

“As to what constitutes a court 
order or decree within the meaning 
of section 106 (c), both before and 
after amendment, the Office of De- 
pendency Benefits has further ruled 
that any temporary or permanent 
order in a divorce (from bonds of 


matrimony or from bed and board), 


annulment, or separate maintenance 


proceeding falls within that cate 


vory, but that a penal order for sup 


port or an order in a desertion case 
does not. Under the original section 
106 (c) a written agreement had to 
be a valid and legal ‘separation agree 
ment’ under the appropriate local 
law, but after the amendment any 
written agreement disclosing a mu 
tual intent and understanding to 
live separate and apart is sufficient. 
Where such a temporary or perma- 
nent court order or decree or written 
agreement the 
paid for the support of a wife, the 


fixes amount to be 
family allowance payable to her may 
not exceed the amount fixed in the 
order. If the court order or decree 
or written agreement provides no 
amount for her support, no family 
allowance is payable to the wife. 
“The foregoing rulings are of 
uniform and general application. 
They obtain whether the lawful wife 
be faithful or faithless, deserving o 
undeserving, and regardless of by 
whom suit was brought or upon 
whose application or motion the tem- 
porary or permanent court order or 
decree was entered. They embrace 
every kind of a temporary order, such 


as a decree nisi, an interlocutory de 
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Boston, and Edward H. McDermott 


Chicago 


— 
Fa) - 2 ~ The recommendations adoptcd 

OLX 0 A by the Section and ipproved by the 
House of Delegates, for changes in 
the federal tax law, are being printed 


ind will be mailed soon to the mem 


bers olf the Section \ report ol the 


Prepared Com t Publications, Section of Taxation: Mark H. Clekconse enisetiens tx teamed ok wine 
Johnson, Cl } City; William A. Blakley, Dallas; Howard O es 7 ae 
aration by the secretary, which will 
Colgan and Ma HK ler, New } Cily; Allen Gartner, Washington, 
be printed and mailed to the mem 
Dd. ¢ l kd lt C/ 7 : 
bers. Either in connection with that 
\n importa ol th Griswold, Harvard Law School report or at a later date, a roster ol 
eee — am — Cambridge 38. Mass. the Section will be printed and dis 
lations for col tion with \I mbership Justin I Fdgerton, tributed 
spect to tedei \ the \ietropolitan Bank Bldg., Wash . E 
equired appro \ssocia ngton, D. C. John L. Sullivan has resigned a 
ion, such con ) ire sub Old Ave Benefit and l nemployment Assistant Secretary of the ‘Treasur 
tted to Department Insurance lTaxes—Sterry R. Wate to return to private practice of th 
ind to Cone) | com! n nan, 105 Eastern Avenue, St law. General supervision ol the op 
lations usua in al Johnsbury, Vermont. ations ol the Bureau of Internal Re 
iguity or ineq d osed ~=Publications—Mark H. Johnson, 9 1 enue has been assigned, in the Trea 
to the practit indling 10th Street, New York, N. ¥ ury Department, to Joseph | 
of his ine men Simplification of Federal ‘Tax Laws O'Connell, Jr., its General Counsel! 
s ol t \ su Merle H. Miller, 951 Consolidated Roy Blaugh, recently Director of Ta 
ms of this kin ymmuni Bldg., Indianapolis 4, Indiana Research tor the ‘Treasury Depa 
{ a State and Local Death and Gift Taxes ment, has been appointed as Assistant 
pria Sectior H. Brian Holland, 50 Federal — to the Secretary of the Treasury, will 
Street, Boston 10, Mass idvise the Secretary of the 1) 
) I M4O Sta and Local Income l axes iry on tax policy matters, Will con 
‘ : George D. Spohn, 110 E. Wiscon tinue to work with Congressional! 
Chairmer ~on mittees Sil \venue, Milwaukee zZ Wis committees concerned in the pre pata 
of Sect of Taxation consin. tion of tax bills, and will continu 
CO ?? { , ‘ Loca State and Local Propert l axes » direct thie Division ol la 
Bar \sso Groups \lbert Smith Faught, Finance Research 
Robe ( ' Broad Bldg., Philadelphia 2, Pa ; 7 
SI t, N ! 4 State and Local Sales and Use Taxes Legislation 
Coordinatio Sta ind George D. Brabson, Donnell H.R. 5545, with the Senate amend 
Lon | I | I Sta Bide Findlay. Ohio rents concurred in by the House on 
House, Boston December 11], will probably be la 
Correlatio1 Inco1 Fs Special Committees jyefor: January. It includes three in 
tate and ¢ | lesse R. Fi Canadian ‘Tax ‘Treaty—Erwin N portant provisions The 
nan, Fid e hia J { Griswold Harvard Law School, for release ol powers ol appoint 
Bld Phila P Cambridge 38, Mass is extended until June 30, 1945 
Federal |] G s—P Federal Judicial and Administrative ‘The time for qualification of pensio1 
| Fai I Bat Procedure—H Cecil Kilpatri | trusts for 1942 and subsequent 
Bld ( American Security Bldg., Was! is extended until June 30, 1945 
ked l YP l ] ! neton 5, D. ¢ Ihe time for filing claim for 
Mcl i St t Internal Revenuc \dministrati due to war losses in taxable vears b 
Bosto 0) Code—William A. Sutherland ginning in 1941 is extended 
Federal |] M neous First National Bank Bldg At December 31, 1945 The pensior 
Paxes—far -olk 0 Wall lanta 3, Georgia trust extension had been 1 
Street, N \ N. } Pension and Profit-Sharing Trusts mended at the Chicago meeting o 
Federal ] \\ R Frank M. Cobourn, Ohio Building the Tax Section 
G n, | 0B Ss Nev Toledo 4, Olio A bill has been introduced (H.R 
York, N. ¥ Iwo n members we} lected = 5550) to permit deductior nd 
La Scho N Council, Lawrence E. Greet 23 (a) (2) fo xable vea ) 





Women on Federal Grand Juries 


ning after December 31, 1943, of ex 
penses incurred in connection with 
the return or payment of any tax im 
posed by the United States or by any 
state, territory, or political subdivi 
sion thereof, or by the District of 
Columbia, or in connection with any 
administrative or judicial proceed 
ing relating thereto to which such 


individual is a party. 


Relief to Lawyers 


In the preparation of their own tax 
returns for 1944, lawyers should con 


sider whether they may take ad 
vantage of the long-term compensa 
tion provisions of I.R.C. §107. If a 


lawyer has rendered service over 36 


or more calendar months, and if he 


received in 1944 80% or more ol the 
total compensation for such services, 
he may be entitled to a lower tax 
than he would pay by reporting all 
1944. The statute 


permits him to spread that income 


of that income in 


ratably over the period from the be 
ginning of the services until the dat« 


of payment. The resulting additional 


tax for 1943 and earlier years may 
be less than the tax otherwise due 
for 1944 


Excess Profits Abnormalities 


long 
Section 722. 
200 


anyone 


The Bureau has issued its 


awaited Bulletin on 


Chis bulletin is nearly pages, 


and is a “‘must” for inter 


sted in abnormality claims. It may 


25c from the Supe 


Washing 


be obtained lor 
intendent of Documents 
ton, dD. C. 

It is of course impossible even to 
note the highlights of the Bulletin 
in this space. Nevertheless, it is in 
teresting to note that it crystallizes 
two important (and questionablk 
interpretations of the statute. First 


there is the Bureau policy of off 


setting favorable ‘abnormalities 
against the unfavorable factors which 
entitle the taxpayer Lo r¢ lief. Second, 
there is the limitation of the two year 
“push-back” rule to the taxpayer's 
“committed”’ 
1939, even 


taxpayer relies upon a change in the 


actual or capacity on 


2 


December 31, where the 


character of its business which is not 


primarily a change in capacity 


Women on Federal Grand Juries 


Ihere is an unresolved conflict be 


tween the United States district courts 
as to whether the exclusion of women 
from federal grand and petit juries 
in a state where women are qualified 
under state law vitiates actions ol 
juries from which such women have 
United States \v 


been excluded. 


Roemig, 52 F. Supp 857 (N. D 


Iowa): United States v. Ballard, 35 


F. Supp. 105 (S. D. Cal l'nited 
States \ Chaplin, 54 F. Supp. 926 
(S. D. Cal.) 


Qualifications for 


Jurors in California 
Che federal statute adopts for fed 
eral grand and petit juries the sam« 
and 


qualifications exemptions as 


apply in the state in which the 


federal court is held. Sec. 411. Tit 


24 fmerican Bar A 


28, U.S.C.A. 
jurors in California are that they be, 


The qualifications ton 


(Code of Civil Procedure, Sec. 198) : 

(1) Citizens of the United States 
age 21, 
county for one year last past; 


and resident of the state and 


(2) In possession of natural facul 
ties and of ordinary intelligence and 
riot decrepit; 

(3) Possessed of sufficient know! 

dge of the English language. 

That women are qualified to act 
is jurors is apparent from this and 
sections of the Code of 
198 to 204, as 


following 
Civil Procedure, Secs. 
has been expressly held by the Su 
of California. In Re 


213, 172 Pac. 


preme Court 
Vana, 178 Cal 


OR6. 


L.R.A. 1918E 771. 
The Iowa statute contains the 
same general qualifications (Code 


by Bates Booth 


ANGELE BAR 


ol Lowa for 1939, Sec. 10842 


Stale 


All qualified electors of th 


of good moral character, sound judg 


ment, and in full possession of the 


senses of hearing and seeing, and who 


can speak, write, and read the Eng 
lish language, are competent jurors 
in their respective counties 

In Iowa, as in California, there 


is no legal doubt that women are 


qualified jurors. State v. Walker, 
192 Iowa 823, 185 N. W. 619; State 
v. Hickman, 195 Iowa 765, 193 N. W 
21. (For other states, see 71 A.L.R. 
1332.) 

Since the federal statute above 


cited merely adopts the qualifica 


tions prevailing in state courts, there 


would seem to be no doubt that 


women in states where they 


qualified as state jurors are qualified 
Ther 


is federal jurors remains the 


were 
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question as to wh systemat 
ind purposeful exclusion of women 
from federal juries nullifies the ac 
tions of such bodies 

The District Court of Southern 
California has twi in reported 
opinions by different judges ovel 
ruled motions to quash indictments 
made on the ground that women had 
been systematically and intentionally 
excluded from thx und juries which 
returned them. United States v. Bal 
lard, 35 F. Supp. 105; l nited States 
v. Chaplin, 54 F. Supp. 926. See also 
Winchet v. United States (C.C.A.6 
8 F. (2d) 561; Uni States v. Gil 
bert, 31 F supp 195, 202 (Ohio 
Though the former ¢ was reviewed 
in both the Circuit Court of Appeals 
and the Supreme Court, the conten 
tion was not urged on appeal and no 
mention is mad question in 


court. United 


the opinion of eitl 


States v. Ballard, 64 S. Ct. 882, 88 
L. ed. 800; U.S 138 F. (2d) 540 
Che District Court of Northern lowa 
sustained a motio1 quash an in 
dictment on the same ground. United 
States v. Roen 52 | Supp R57 


Decisions Indicate Code 
Provisions Are Not Mandatory 


The decisions of | Southern Dts 


] 


trict of California » not question 


that women = art jualified to. sit 


hat they wert 


on federal juries 


intentionally and tematically ex 
cluded, but rely on decisions of the 
Supreme Court of California that 
Sections 204 and 205 of the Code ol 
Civil Procedure prescribing the 


machinery for th ection of stat 


jurors and providir x that “said selec 
tions and listings ill be made of 
men and women table and com 
petent to serve as | rs are permis 
sive and not mandatory. People \ 
Parman, 14 C. 2d 17, 92 P. 2d 387 
People v. Shannor 3 Cal. 139, 263 
Pac. 522 

Women do sit as jurors in Cali 
fornia*, the report uses ol exclu 


r 
sion arising from ties which did 
wccommodating 


In People \ 


not have facilities { 


both sexes ove! 


* Commencing with the February tern 
1944, women were ir led on the jury list 
of the United Stat istrict Court for 


Southern Californ 


Manuel, 41 Cal. App. 153, 182 Pac 
}06, the sheriff, because of lack of ac 
commodations for mixed juries, sum 
moned a panel composed entirely ol 
women, which fact was held not to 
have vitiated the proceedings 

It is noted that the California 
decisions do not discuss Seotion 198, 
CAF... 
tion of jurors, but are interpretive 


only of Sections 202, 204 and 205, the 


which specifies the qualifica 


statutes which prescribe the proced 
ure and machinery to be employed in 


their selection. 


Federal Statutes Adopt 
Qualifications of State 


[he ltederal statutes adopt nothing 
but the qualifications of the state, 
Sec. 411, Vite 28, U.S.C.A., prescrib 
ing their own procedure and ma 
chinery for selection. Secs. 412, 413, 
116, 417, 418, 419, 421, 425, Litle 28, 
USGA. 


that state 


Thus, it would appeal 

decisions interpreting 
statutes on machinery and procedur¢ 
ol selection of jurors would be tn 
relevant to the issue, the only state 
statute adopted being the provision 
as to qualifications and exemptions 
of jurors, and the federal law having 
its own procedure. 

The Iowa District Court distin 
guished the Ballard decision and 
relied on language contained in an 
intervening decision of the Suprem« 
Court of the United States. Glassei 

United States, 415 U.S. 60, 64; 62 
S. Ct. 457, 86 L. ed. 680. 

In that case the grand jury in 
northern Illinois which returned the 
indictment under consideration was 
composed entirely of men The 
Illinois statute qualifying women to 
act as jurors had just become effective 
on July 1, 1939. Ill. Rev. Stats. 1939, 
c. 78, Secs. 1, 25. The grand jury in 
question was summoned on August 


5, 1939. Illinois 


However, the 
statute provided that most of the 
counties of the state should start in- 
cluding women on jury lists in 
September. On this factual element 
the Supreme Court stated, 315 U.S 
65 
in view of the short time elapsing 
between the effective date of the 
Illinois Act and the summoning of 


Women on Federal Grand Juries 


the grand jury, it was not error to 


omit the names of women from 


federal jury lists where it was not 
shown that women’s names had yet 
uppeared on the state jury list 


Federal Jury Must Be Repre- 

sentative of the Community 
Thereafter the Court severely criti 
cized the alleged practice ol select 
ing the petit jury from the mem 
bership of the Illinois League ol 
Women Voters, saying that a federal 
jury must be “representative of the 
community and not the organ ol 
any special group or class.” 315 
U.S. at 86. 

his language should serve as 
final warning on the practice in some 
districts of selecting “blue book 
juries. 

The practice in state courts was 
condemned by a reversal of a crimi 
nal conviction in Fill v. Texas, 316 
U. S. 400, 86 L. ed. 1559; 62 S. Cr 
1159, on the showing that no negro 
had been called in the last sixteen 
years for grand jury service in the 
county in which the indictment was 
returned. See also Smith v. Texas 
s11 U. S. 128, 130; 85 L. ed. 84, 86 
61S. Ct. 164 


The Glasser 
Case 


It is true that the language in the 
Glasser case on both the exclusion 
of women from the grand jury and 
their selection from an_ exclusive 
group for the petit jury is dictum, 
but on both points the Court left 
little doubt what it would do if the 
issue were properly before it. “So 
if the picture in this case actually 
is as alleged . . . we would be com 
pelled to set aside the trial court's 
denial of the motion for a new trial 

. but the record is barren of any 
actual tender of proof. . . SIS ULS 
at 87. 

The dictum from the Glasser cas 
on both points would seem to in 
dicate that the Supreme Court on a 
proper factual showing would set 
aside a _ verdict or indictment 
rendered in a state where qualified 
women jurors were systematically 
} 


and intentionally excluded from the 


petit or grand jury which so acted 
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Dumbarton Oaks 


Any fair appraisal of the results of the conference be 


tween representatives ol Britain, Russia, China, and the 


United States must take into account the character ol 


} 


those conferences and of the points of agreement there 


reached 
It should be borne in mind that the conferences have 
merely made a beginning in the work of outlining a 


plan for an international organization 


the purpose ol 
which is the maintenance of peace and security. Reports 


of this first series of conferences have been transmitted 


to the four Governments for consideration 


It should also be appreciated that the 


closes only the proposals on which the representatives 


re port dis 


of the four Governments have agreed. It should not be 


assumed that an agreement may not be reached on 
other points. In his official statement Secretary Hull 
savs: “Much work still remains to be done 

And finally it should be noted that in that state 
ment Secretary Hull has said that the proposals agreed 


upon have not only been submitted to the four Govern 
are being made generally 


ind of the World.” 


ments but also ivailable 


to the people of this nation 


lo facilitate and expedite this availability we pub 
lish the full text of those proposals in this issu 
In our December issue there appeared an analysis 


of the Dumbarton Oaks Proposals by Grenville Clark 


of the New York Bar, in which there is full recognition 


of the importance of this first step forward, but construc 
tive criticism is there centered on point that the 
proposals contemplate decisions by unanimous vote of 
the “Security Council” instead of by a majority vote 
of the “General Assembly Undoubtedly others will 
ivail themselves of the invitation to cor ent upon the 
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Dumbarton Oaks Proposals and it is to be expected that 


from constructive criticism the final proposals will be 
improved in many respects 
It must not be presumed that the representatives 


of the four nations are in opposition to the continuance 


and utilization of the existing World Court. On that 
point Chaptet VII of the proposals declares that There 
should be an International Court of Justice which 
should constitute the principal judicial organ of the 
Organization” and that the principal judicial organ 
should be constituted and should function in accordance 


with either “* (a) I he statute of the pe rmanem Court ol 


International Justice, continued in force with such 


modifications as may be desirable or (b) a new statute 


in the preparation of which the statute of the permanent 


Court of International Justice should be used as a 


basis.” 
We are therefore entitled to renewed confidence that 


1} 


ll 


e recent report and resolutions of our Special Com 
Nation for Peat 
approved by the House of Delegates by an 


almost unanimous vote, is in complete harmony with 


mittee on the Organization of the 


and Law, 


he spirit of the Dumbarton Oaks conversations and 


the proposals upon which agreement was there had 


In this issue we publish an article by Judge Orie I 


Phillips in which he points out the necessity of sup 


plementing the present fragmentary international la 

so that the nations may be assured that their disputes 
with other nations will be decided not only by a judic ial 
tribunal disposed to be just and impartial, but by 


tribunal which will base their decisions on established 
law and not on mere benevolent intentions 
Surely the “International Law of the Future” will 


] 


be one of the matters which must be considered and dealt 


with in the establishment of an Organization of the 
Nations for the settlement of controversies according 


to Justice and Law 


A Point of Orde 


Ii] the Hous 0] Delegates 


In view of the decision of the Supreme Court that the 
f 
within the scope of the Sherman Anu-Trust Act, th 


re insurance business is interstate commerce and also 


Section of Insurance Law recommended that the Hous 
of Delegates declare in favor of “Thi nactment by 
Congress of afhrmative legislation und commerce 
clause of the Constitution, by which ( mMerTess shall 


formulate its own policy and establish its own rule to 


the effect that the regulation and taxation of the in 
surance business shall continue in the several states 
No parliamentary objection was taker this resolu 
tion, and it was adopted. 

Ihe Section asked also for a declaration in favor of an 
appropriate amendment to the Federal Trade Com 
mission Act eliminating the insurance business from the 
scope of that Act ind for an appropriate amend 
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nent” of the Robi -Patman Act, lor the same 


purpose 


\ point of ord made against these resolu 
ions, and was susta by the Chairman of the House, 


on the ground tha Rules require that when a 


Section or Commi isks the House to favor o1 oppose 
specific legislation House can act only if copies 
ol the proposed ') lefinitive form have been sub 
mitted 

Phe Committec labor, | mploym«e mt and Social 
Security submitted proval a set ol comprehensive 
md very specifi ciples” which it said should be 
embodied in i ition” for the prevention of 
strikes interfering e production of essential sup 
plies for the wa Committee withdrew its re¢ 
ommendation, to a ynflict with the ruling on the 


point ol orde 


However! the I was sustained by vote ol the 
House and stood fo iainder of the Annual Meet 
ing. Further cons ion of the point of order is 
likely to be given, b Rules and Calendar Committee 


and by the House i methods for securing flexibili 


ty of action in lavor irly stated objectives of legisla 


tion without sacri he desirable requirement that 


shall be based 


y, 


House action 
on an eCxaminatiol yarticular bill to be supported 


Ol OPPose d 


We Have Fired Our Quota 


There was a ! p quality as well as sound advice 
and earnest plea, esolutions which the House ol 
Delegates a lopted imously on Septembe1 14 (30 
AMERICAN Bar Asso ION JOURNAL, page 687) .Their 
proponent was State D rate Charles M. Hay, of Mis 
sourl. As Deputy ¢ nan and Executive Director 
of the War Ma Commission, he doubtless saw 
hat might lie 

After reminding tn war 1S not vet ovel and 
that “bitter struge oody sacrifices lie ahead, 
ind referring to re ports of “‘a critical shortage of 
i number of vita yf war supplies, such as trucks 
shells, et , ERe Tso yns declared that there must be 
no let down in a sary war activities until the last 
shot is fired H irged that all lawvers, in 
their respectiy s, do all they can “to a 
complish I I ny OL ali e€Ss ntial wat plants 
and the continu nterrupted production of all 
supplies needed 

There is no eff yIVINgG Way poignant regrets 
that this and o t | is we not heeded, and 
that complace1 Te yns produced an 
isy Optimis ul 1 drifting away 
from the stern task ta i \lone with it came a 
premature m road and at home, as to the 
aftermath of a vict I et Wo! 


kditorials 


\ correspondent of the London Daily Mail told the 
consequences for the front-line troops, two weeks befor« 
the Nazi offensive started. Describing a local operation 
of American troops, he wrote: “Heavy fire from the 
tanks caught the Americans as they came up an incline 


leadir into the town. They had no tank support, 


1g 
owing to mines \ call was made immediately for 
artillery support. I could hear the reply coming through 
the phone: “loo bad, but we fired our quota right alte 
the attack began.’ ” 

American workers and factory managers—in [a«t, 
all Americans—need to face squarely and quickly the 
warning which events on the Continent have brought 
home. ‘Too many of us had said that “we have fired 
our quota,” in efforts, in inconvenience, in giving up ol 
normal pleasures and relaxations. As the Colonel com 
manding this harassed unit responded: “The Germans 
haven't fired their quota, and my men are being cut to 
pieces for lack of more shells.” 

In whatever way he can, every lawyer who has any 
relationship to management or workers in war industries 
should do all he can to carry out the carnest plea of the 
House of Delegates, now reinforced by grim and tragic 


events on the battle-fronts. 


That Not Impossibl She 


You are greeted with a cheery “Good Morning.” You 
private ofhice is precisely the temperature you like. Th 
mail is neatly arranged—important letters requiring im 
mediate answers in the most prominent place. The not 
that must be renewed has been filled out and cannot 
escape your attention though not insultingly obtrusive 
\ list of your engagements is placed where it will remind 
but not threaten. 

You dictate your letters and when you find them on 
your desk slips of grammar have been corrected and 


you are casually reminded of the things you failed to do 


yesterday. The impression left is that you must have had 
some excellent reason for not attending to matters 1 
in fact you had entirely forgotten. 

You leave for court or a board meeting. Later in 
day the out-of-town friend who telephoned when vo 
were out tells vou he talked with someone who seer 


} 


to know him and to understand why |} 


Vy he wanted to § 


you. Both he and inquiring clients have been told ex 
actly where you are and precisely when you will returi 
though how the information transpired you never knov 
You must devote the afternoon to working on a bri 
Ihe misplaced document is brought; the lost book 
found. You are shielded from importunate telephon 
calls each caller being answered with niceiv aayust 
firmness No good client is offended by being tritelyv al 
brusquely told that you are “in conference.” Insisten 


Continued on page 5 








Review of Recent Supreme Court Decisions 


“Full Faith and Credit’’—Conflict of 
Laws, Law of the Forum—Evidence, 
Proof of Foreign Law. 

In a proceeding for separation, a 
judgment for past due and unpaid 
installments of alimony is entitled to 
“full faith and credit’’ in a court of 
another state, although in the court 
of its origin the alimony was subject 
to modification. 


Barber v. Barber, 89 L. ed Ady 
Ops. 114; 65 Sup. Ct. Rep. 137; U.S 
Law Week 4040. (No. 51, argued 
November 9, decided December 4, 
1944). 


In a North Carolina court a wife 


sce ured a judgment of se yaration 
fa) 
and 


husband, $200 pe 


from her 


month alimony, subsequently — ré 


duced to $100 per month. He final 
ly stopped paying and moved to 
Tennessee. On motion in the separa 
tion proceeding, the wife recovered 
and un 


judgment for the accrued 


paid installments of alimony and 


agyrcegalt imount 


execution for the 


with interest and costs was issued 
on the judgment. 

The wife then brought an action 
in a Tennessee court on the judg 
ment so rendered against her hus 
band. The husband filed an answei 
which put in issue the finality of th 
North Carolina judgment under the 
law of that state 

On the hearing, the Tennesse: 
court held that the North Carolina 
judgment was entitled to full faith 
and credit and gave judgment a 
cordingly. On appeal the Supreme 
Court of Tennessee reversed on the 
North Carolina 


finality, 


that the 
lacked 


ground 


judgment because 


*Assisted by James L. Homirt 
by Committee on Publications of the Sec 


Tax cases 


tion of Taxation. Mark H. Johnson, chair 
man. 
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under the law of that state the orde 
for alimony was subject to modifica 
tion and that therefore the judgment 


of that court for alimony due undet 


that order was not entitled to “full 


faith and credit” in the constitutional 
sense of that phrase 
Che Supreme Court of the United 


States granted certiorari andre 


versed the judgment of the Suprem« 


Court of Tennessee. 


Che Cuier Justice delivered the 


opinion of the Court. He quoted 


he constitutional provision and the 
\ct of Congress implementing it and 
distinguished the cases on which the 
rennessee Supreme Court rested its 
CHIFI 


conclusion. In so doing the 


JUSTICE says 


The Sistare case considered the applicability 
of the full faith and credit clause, only as to 
decrees for future alimony some of the install 
ments of which had accrued. The present suit 
was not brought upon a decree of that nature 
but upon a money judgment for alimony al 
ready due and owing to the petitioner, as to 
which execution was ordered to issue. The Su 
preme Court of Tennessee applied to this 
money judgment the distinction taken in the 
Sistare case as to decrees for future alimony. 
It concluded that by the law of North Carolina 
the judgment for the specific amount of ali- 
mony already accrued, was subject to modifica- 
tion by the court which awarded it, that it was 
not a final judgment under the rule of the 
Sistare case, and therefore was not entitled 
to full faith and credit 


The refusal of the Tennessee Supreme 
Court to give credit to that judgment because of 
ts nature is a ruling upon a federal right, and 
the sufficiency of the grounds of denial are for 
this Court to decide. 
applicable law of North Carolina, this Court 


... And in determining the 
reexomines the issue with deference to the 
opinion of the Tennessee court, although we 
cannot accept its view of the law of North 
Carolina as conclusive. This is not a case where 
a question of local law is peculiarly within the 


ognizance of the local courts in which the case 


by Edgar Bronson Tolman* 


arose. The determination of North Carolina law 
can be made by this Court as readily as by the 
Tennessee courts, and since a federal right is 
asserted, it is the duty of this Court, upon an 
independent investigation, to determine for it 
self the law of North Carolina 

We are thus brought to the question whether 
by the law of North Carolina, the judgment 
which petitioner has secured in that state for 
arrears of alimony is so wanting in finality as 
not to be within the command of the Constitu 


tion and the Act of Congress 
The Cue! 


admonition of the Sistare case 


Justice invokes the 


that 


. every reasonable implication must be re 
sorted to against the existence of’ a power to 
modify or revoke installments of alimony al 
ready accrued “in the absence of clear language 
manifesting an intention to confer it."’ The ad 
monition is none the less to be heeded when the 
debt has been reduced to ao judgment upon 
which execution has been directed to issve 

The North Carolina statutes and 
decisions are examined, the course ol 


reasoning employed in the opinion 


of the Tennessee Supreme Court ts 


analvzed, and the final conclusion 


of the Court is stated by the Cnr 


Justice as follows 

The judgment of o court of general jurisdic 
tion of a sister state duly authenticated is 
prima facie evidence of the jurisdiction of the 
court to render it and of the right which it 
purports to adjudicate. The present judg 
ment is on its face an unconditional adjudica 
tion of petitioner's right to recover a sum of 
money due and owing which, by the law of the 
state, is a debt. The judgment orders that execu 
tion issue. To overcome the prima facie effect 
of the judgment record, it is necessary that 
there be some persuasive indication that North 
Carolina law subjects the judgment to the in 
firmity of modification or recall which is want 
ing here. 

Upon full consideration of the law of North 
Carolina we conclude that respondent has not 
overcome the prima facie validity and finality 
of the judgment sued upon. We cannot say 
that the statutory authority to modify or recall 
an order providing for future allowances of in 
stallments of alimony extends to a judgment 


for overdue installments or that such a judg 
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ment is not entitled to full faith and credit. 
Mr. Justice JAcKson filed a con 

curring opinion in which he says: 
1! concur in the result, but | think that the 


judgment of the North Carolina court was en- 
titled to faith and credit in Tennessee even if 
it was not a final one. On this assumption | do 
not find it necessary or relevant to examine 
North Carolina law as to whether its judgment 


might under some hypothetical circumstances be 


modified. 

It is next pointed out that neither 
the “full faith and credit” clause ol 
the Constitution nor the Act of Con 
gress implementing it says anything 


about final judgment; that the term 
used is “judicial proceedings” with 
out limitation as to finality and says: 


Whatever else this North Carolina document 
might be, no one denies that it is a step in a 
judicial proceeding, instituted validly under the 
strictest standards of due process. On its face 
it is final and by its terms it awards a money 
judgment in a liquidated amount, presently col 


lectible, and provides that execution issue 
therefor."" Tennessee should have rendered sub 
stantially the same judgment that it received 
from the courts of North Carolina. If later a 
decree is made in North Carolina which modi 
fies or amends its judgment, that modification 
or amendment will also be entitled to faith and 
credit in Tennessee 

. The purpose of the full faith and credit 
clause is to lengthen the arm of the state court 
and to eliminate state lines as a shelter from 
judicial proceedings. This is defeated by enter- 
taining a plea to review the support in state 
law for the judgment as it has been rendered 
which is a delaying inquiry as has been shown 


by this case. 


[The case was argued by Mr. C. 
W. K. Beacham for S. Barber and 
submitted by Mr. J. Clifford Curry 
for G. Barber. 

Federal Rules of Civil Procedure— 


Rules 17 and 81—Suits by or against 
Unincorporated Associations—Certi- 
fied Questions of Law. 


The capacity to sue or be sued 

of a party other than an individual or 
corporation, is to be determined by 
the law of the state in which the dis- 
trict court is held. That question 
should be determined in the first in- 
stance by the trial court and should 
not except in extraordinary circum- 
stances be certified to the Supreme 
Court. 
Busby et al. v. Utilities Em- 
ployees Union, 89 L. ed. Adv. Ops. 
108; 65 Sup. Ct. Rep. 142; U. S. Law 
Week 1042 (No 74 de ided Decem 
ber 4, 1944) 


Electric 


Review of Recent Supreme Court Decisions 


Che Circuit Court of Appeals for 
the District of Columbia, certified to 
the Supreme Court the following 
question: 

Is an unincorporated Labor Union, with its 
the District of Columbia, 
suable as such in an action in debt brought 


principal office in 
against it in the District Court of the United 
States for the District of Columbia, where serv- 
ice of process is duly had upon its President at 
its principal office?” 


In a per curiam opinion the 


Court cites and quotes trom the 


Rules as follows: 


Rule 17 (b) of the Rules of Civil Procedure for 
the District Courts of the United States provides, 
in the case of a party other than an individual 
or a corporation, that: 

capacity to sue or be sued shall be determined 

by the law of the state in which the district 
court is held; except that o partnership or other 
unincorporated association, which has no such 
capacity by the law of such state, may sve or 
be sued in its common name for the purpose of 
enforcing for or against it a substantive right 
existing under the Constitution or laws of the 
United States.” 

By Rule 81(e), the “law of the state” in pro- 
in the District Court of the United 
States for the District of Columbia is “the law 


ceedings 


applied in the District of Columbia." 
In the interpretation and ap- 
plication of these Rules, it is said: 


Under these Rules, a plaintiff may proceed in 
the District Court for the District of Columbia 
against an unincorporated labor union in its 
common name if, by the law of the District, 
it has capacity to be sued as such. Only if it 
be decided that by the local law such a union 
does not have capacity to be sued in its own 
name need there be consideration of the sec- 
ond part of Rule 17 (b), which permits a suit 
against an unincorporated association for the 
enforcement of “a substantive right existing 
under the Constitution or laws of the United 
States." 

. we think it appropriate that the question 
of local law should be answered by the courts 
of the District before this Court is called upon 
to answer it, or to consider the application and 
effect of the second part of Rule 17(b) in an ac- 
tion in debt brought in the District of Columbia 
against an unincorporated labor union. There 
are cogent reasons why this Court should not 
undertake to decide questions of local law 
without the aid of some expression of the views 
of judges of the local courts who are familiar 
with the intricacies and trends of local law and 
practice. 

Che opinion discusses the Coro- 
nado case and many other cases and 
SAVS: 


lt is not the function of the certicate author- 
ized by 28 U. S .C. § 346 to require this Court 
to answer questions not shown ‘o be necessary 


to the decision of the case. A question will not 


be answered if it is hypothetical, . . . or if it 
is dependent upon other questions which may 
not appropriately be answered . . . . This Court 
will not answer a question which will not arise 
in the pending controversy unless another issue, 
not yet resolved by the certifying court, is de- 
cided in a particular way. 

In conclusion the opinion says: 

We do not answer the question as to the 
effect of the second part of Rule 17(b), since the 
answer will be decisive of the case only in the 
event that a question of local law, not answered 
by the Court of Appeals and inappropriate for 
us to consider in the first instance, receives one 
rather than another answer. We have no oc- 
casion to discuss the meaning and application 
of the rule of the Coronado case or the second 
part of Rule 17(b), which are relevant only for 
the purpose of answering the question which, 
as we have said, we cannot properly answer. 
The certificate is accordingly dismissed. 

Mr. Justice RUTLEDGE took no 
part in the consideration or decision 
of this case. 

Mr. Justice FRANKFURTER con 
curred in the per curiam. He points 
out that the suability of an unincor- 


‘ 


porated labor union is “a local pro- 
cedural problem to be decided ac- 
cording to the local law of the Dis- 
trict. His concurring opinion closes 
as follows: 


In view of the increase in the volume and 
the complexity of the business that is coming 
to this Court, and the bearing of this increase 
upon the proper discharge of its work ... |! 
deem it important to avoid any encouragement 
however slight to futile resort to this Court. 


There was no oral argument. 


Fair Labor Standards Act—Purpose of 
Act—Split-day Wages and Hours 
Contracts 


To maintain the same wage levels 
after the effective date of the Fair 
Labor Standards Act, an employer 
made new contracts with employees 
for payment of wages under a so- 
called split-day plan. The effect of 
the plan was to prescribe regular rates 
of pay which did not represent the 
rate actually paid for ordinary non- 
overtime hours and did not allow 
extra compensation for true overtime 
hours, and its sole purpose was to 
perpetuate the pre-statutory wage 
scale. This split-day plan is held to 
be in violation of Section 7(a) of the 
Fair Labor Standards Act, for the rea- 
son that it satisfies neither the purpose 
nor the mechanics of that Section. 


L. Metcalf Walling, Administrator of 
the Wage and Hour Division, United 
States Department of Labor v. Helm- 
erich & Payne, Inc., 89 L. ed. Adv. Ops 


January, 1945 « Vol. 3] 29 





Recent Supreme i 


Re ew of 


l; 65 Sap. Cr. Rep. 11; U..5. 1 
Week 4002. (No. 27, 
17, decided November 6, 


argued October 
1944 


Certiorari was granted here to 


review the question whether a so 


called split-day plan ol compensa 
tion, under the decision of the Court 
in Walling v. Belo Corporation, 316 
U. S. 624, violates the provisions ol 
Section 7 (a) of the Fair Labor 


Standards Act 
it to 


Chose provisions lim 
a week the numbe1 | 
} 


His 


10 hours 
hours an employer may employ 
employees, unless the latter receives 
hours a 


for time in excess of 40 


week compensation at a rate “not 
and one-half times th 


regular rate at which he is employed,” 


less than one 


Here the employe made new em 


ployment contracts in order to main 
wage levels after tl 


tain the same 


Act became effective as those w 


prevailed before [his Was done 


through the so-called “Poxon” o1 


split-day plan. That plan irbitrarily 
“tour’ 


divided each regular shift or 


into two parts for purposes of cal 


culating and applying the hourly 
wage rates. The first four hours of 
each eight hour tour, the first five 


hours of each ten hour tour and the 


first five hours of each twelve hou 


tour were assigned a speeified hour] 
rate described as the “‘base or regula 


rate.” The remaining hours in each 


tour were treated as “‘overtime” and 


called for payment at one and one 


] t 


half times the “base or regular rate 


Ihe contracts provide that the “bas« 


rate” set forth “shall never apply to 
more than 40 hours in any work 
week.” 

The Supreme Court in an opinion 
by Mr. Justice Murpuy holds this 


plan to be in violation of Section 


7 (a) of the Fair Labor Standards 
\ct. Stating that the plan here u 
volved satisfies neither the purposes 
nor the mechanics of the statute, the 


} 


opinion describes the effect of the 


plan as follows: 


These so-called ‘‘regular’’ and ‘overtime 
hourly rates were calculated so as to insure 
that the total wages for each tour would con 
tinue the same as under the original contracts 
the necessity of 


thereby avoiding increasing 


wages or decreasing hours of work as the 


statutory maximum workweek of 40 hours be 


30 $91 Rar A 


Decisions 


came effective. Only in the extremely unlikely 
ase where an employee's tours totalled more 
than 80 hours in a week did he become en 
titled to any pay in addition to the regular 
tour wages that he would ‘have received prior 
Until 


more than 80 hours had been worked the plan 


to the adoption of the split-day plan. 


operated so that the employee could not be 


redited with more than 40 hours of “‘regular 


work, the remaining time being denominated 


overtime.'" Hence, since the wages under 


the old system and under the split-day plan 
were identical, the original tour rates could 
be used as the simple method of computing 
wages for each pay period. The actual and 
regular workweek was accordingly shorn of 
all significance. 


} 


Che opinion cites Overnight Mo 


tor Co. v. Missel, 316 U.S. 572, where 
in the statutory purpose was dé 
scribed as twofold 1) to spre id 


employment by financial 


"7 
pressure on the employer through the 


placing 


yvertime pay requirement; and (2 


to compensate employees for the 


burden of a workweek in excess ol 
the hours fixed in the Act. In con 
lemning the plan in question, M1 
Justice Murpny analyzes it, in its re 
ition to the statutory requirements 
iS follows . 
could be 


under the split-day plan. It enabled respond 


neither objective attained 
ent to avoid paying reai overtime wages for 
at least the first 40 hours worked in excess 
of the statutory maximum workweek, thus 
negativing any possible effect such a payment 
might have had upon the spreading of employ 
ment. And the plan was so designed as te 
deprive the employees of their statutory right 
to receive for all hours worked in excess of 
he first regular 40 hours one and one-half 
times the actual regular rate The statutory 
maximum workweek of 40 hours was by con 
tract twisted into an 80 hour maximum work 
week 


No plan so obviously inconsistent with 


the statutory purpose can lay claim to legality 


The vice of respondent's pian lay in the fact 
that the contract regular rate did not represent 
he rate which was actually paid for ordinary 
on-overtime hours, nor did it allow extra com 
pensation to be paid for true overtime hours 
It was derived not from the actual hours and 
wages but from ingenious mathematical ma 
nipulations, with the 


sole purpose being to 


perpetuate the pre-statutory wage scale 


Be eB orporalt r} suTL 


Walling v. 
iS distinguished and held to be not 
instant case 

argued by Mr. li 
Government and 


Monnet for 


controlling in the 

The case Was 
ing J. Levy for the 
by Mr. 


mployer. 


Eugene O 


Fair Labor Standards Act—Status of 
Time Employed in Stand-by Service 


Employees engaged as fire 
were required, as part of their em 


guards 


ployment, to stand by for duty from 
5:00 P.M. to 8:00 A.M. during stated 
twenty-four hour periods in which 


they were also engaged for eight and 
one-half hours in 
the engine house. Under the Fai 
Labor Standards Act it is held that 
the additional time during which they 
were engaged in stand-by 
overtime within the meaning of that 
Act and as such 
provided in the Act. 

Armour & Co. v. Wantock et al 
ed. Adv. Ops. 120; 65 Sup. Ct. Rep 


duties at 


various 


service ts 


is compensable as 


165; U. S. Law Week 4028 No. 7 
areued October 13, decided Dec 
ber 4, 1944). 

The opinion In ( aea 
with two questions ari ind 
Fair Labor Standards Act in i ip 
plicability to the time mpioye 
engaged in stand-by ser\ S 5 a 
guards subject to ca The em 
ployees worked in Armour’s soap 
factory on? shifts whi evan 
8:00 A.M. In the fo ing nin 
hours they worked inspectin 
cleaning and keeping in order th 
company’s fire-fighting ipparatus 
and at 5:00 P.M » pun lout Ol 
the time clock. They 1 n remained 
on call in the fire ha provided by 
the company and located on its 
property, until the following morn 
ing at 8:00 o'clock ! then nt 
off duty entirely for ! xt twel 
four hours, after which they resumed 
work as described 

During the nig! period they 
were required to Stay In the fil nal 
oO! spond to alarms ) mak tem 
porary repairs to the fire apparatu 
ind take care of the prinkl r system 
when defective or s ff b nis 
chance The Lim spent lh 11LCS¢ 
tasks was recorded a la yu a to 
less than a hall ) k | 
mployet adn ILS 
should be compensa 1 as required 
DY tne Act Howe iitigation 
oncerns the time 1 n were 
quired to stand D ect to Ca 
ut not engaged in an ecit rh 
Cooking equipmen . dios and 
facilities for cards and 5 nts 


ere provided for 
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not a new principle invented for applica 
on to this Act. In Missouri, K. & T. Ry. Co. v. 
United States, 231 VU. S. 112, 119, the Court 
held that inactive time was to be counted in 
applying a federal Act prohibiting the keep 
ng of employees on duty for more than sixteen 
consecutive hours. Referring to certain delays, 
this Court said In the meantime the men 
were waiting, doing nothing. It is argued that 
they were not on duty during this period and 
that if it be deducted, they were not kept more 
than sixteen hours. But they were under orders, 
liable to be called upon at any moment, and 
not at liberty to go away. They were none 


the less on duty when inactive. Their duty was 
to stand and wait. 

We think the Labor Standards Act does not 
exclude as working 


time periods contracted 


for and spent on duty in the circumstances dis 
closed here, merely because the nature of the 
duty left time hanging heavy on the employees 

nds and because the employer and employee 
cooperated in trying to make the confinement 

d idleness incident to it more tolerable. Cer 
tainly they were competent to agree, expressly 
or by implication, that an employee could resort 
to amusements provided by the employer with 
ut a violation of his agreement or a departure 


from his duty 


Skidmore, et al. v. Swift & Co., 89 L.. 
ed. Adv. Ops. 125; 65 Sup. Ct. Rep. 
l61; U. S. Law Week 4030. (No. 12, 
irgued October 13, decided Decem 


ber 4, 1944), is a companion case to 


the Wantock case, involving con 


erable similarity as to facts. In 


District Court rendered 


lis case the 


judgement de nying the employees’ 
aims and the Circuit Court of \p 
ls afhrmed. On 


reversed by the Su 


pea certiorari, the 


udgement was 
preme Court in an opinion.by M1 


Justice JACKSON. In this opinion the 


Court considers the effect to be 


iven to rulings, interpretations and 


ypinions of the Administrator who, 


»v a brief filed as amicus curiae, con 
cluded that under general tests for 
mulated by him, the time spent 
eping and eating should be ex 


uded from the workweek but that 


il] other on-call time should be in 
luded. The opinion of the Court 
wonizes that these rulings inte) 


pretations and opinions, although 


} 


ot reached as a result of contests 


between adversary parties, neve! 


looked 


d litigants for guidance 


to by 


he Court 


theless may be courts 


e weight of such a judgmert in a particular 
» will depend upon the thoroughness evident 


ts consideration, the validity of its reason 


ing, its consistency with earlier and later pro 
nouncements, and all those factors which give 
it power to persuade, if lacking power to con 
trol. 

No. 753 was argued by Mr. Paul 
E. Blanchard for Armour, and by 
Mr. Ben Meyers for Wantock & 
Smith; No. 12 by Mr. R. Curtis M« 
Skidmore, and by M1: 


Beverly Thompson for Swift & Com 


Broom for 
pany. 
Taxation — Income Tax Effect of 
Oklahoma Community Property Law 
The elective community property law 
enacted by Oklahoma in 1939 does 
not require the federal government 


to recognize the division of income 
between husband and wife. 


Commissioner of Internal Revenue v. 
Harmon, 89 L. ed. Adv. Ops. 71; 65 
Sup. Ct. Rep. 103; U. S. Law Week 
1016. (No. 33, argued October 18 
and 19, decided November 20, 1944.) 

Oklahoma adopted a community 
property law in July, 1939, operative 


if and 


when a husband and wife 
elected to avail of its provisions. In 
October, 1939, respondent and wilt 
complied with the statutory require 
ments to have the law applied to 


filed 
tax returns for the 


them. They separate incom¢ 


1939, 


reporting one-half of the 


yeal each 
incon 
earned in November and Decembei 
of 1939 which consisted of his salary 
stocks, interest 


dividends from her 


from his obligations, his share ol 
profits received from a partnership 
and rovalties due each of them, all 
of which the Act 
The 


mined a deficiency on the theory that 


made community 
income. Commissioner dete 
respondent was taxable on all of the 


income received from his earnings 
and his separate property. 

Respondent's method of report 
ing his income was sustained by the 
lax Court, and this decision was al 
firmed by the Circuit Court of Ap 
peals, one judge dissenting. ‘The cas 
reached the Supreme Court by cet 
tiorari and the judgment was re 
versed. 

The opinion of the Court was 
delivered by Mr. ROBERTS 


rhe opinion refused to recognize the 


Justice 


election as effecting more than an as 


signment of income which cannot 
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deflect the income tax from the as 
signor. The opinion states: 


Under lucas v. Earl an assignment of in 
come to be earned or to accrue in the future, 
even though authorized by state law and 
irrevocable in character, is ineffective to render 
the income immune from taxation as that of 
the assignor. On the other hand, in those 
states which, by inheritance of Spanish law, 
have always had a legal community property 
system, which vests in each spouse one half 
of the community income as if accrues, each 
is entitled to return one half of the income 
as the basis of federal income tax. Communi 
ties are of two sorts—consensval and legal 
A consensual community arises out of contract 
It does not significantly differ in origin or 
nature from such a status as was in question 
in Lucas v. Earl, where by contract future in 
come of the spouses was to vest in them as 
joint tenants. In Poe v. Seaborn, supra, the 
court was not dealing with a consensual com 
munity but one made an incident of marriage 
by the inveterate policy of the state. In that 
case the court was faced with these facts: The 
legal community system of the states in question 
long antedated the Sixteenth Amendment and 
the first Revenue Act adopted thereunder 
Under that system, as ao result of state policy 
and without any act on the part of either 
spouse, one half of the community income 
vested in each spouse as the income accrued 
and was, in law, to that extent, the income 
of the spouse. 

In Oklahoma, prior to the passage of the 
community property law, the rules of the com 
mon law, as modified by statute, represented 
the settled policy of the state concerning the 
relation of husband and wife. A husband's 
income from earnings was his own; that from 
his securities was his own. The some was true 
of the wife's income. Prior to 1939, Oklahoma 
had no policy with respect to the artificial 
being known as a community. Nor can we 
say that, since that yeor, the state has any 
new policy, for it has not adopted, as an 
incident of marriage, any legol community 
property system. The most that can be said 
is that the present policy of Oklahoma is to 
permit spouses, by contract to alter the status 
which they would otherwise have under the 
prevailing property system in the state. 

The opinion of the Court con 
cludes by distinguishing the cases of 
United States v. Robbins and United 
States v. Malcolm. 

Mr. Justice Doucias filed a dis 
senting opinion in which Mr. Justice 
BLACK 
after stating that the federal income 


concurred This opinion, 
tax law makes a discrimination in 
favor of the community property 
states by reason of decisions of the 
Supreme Court, says: 

It is said that the elective feature of the 


Oklahoma statute couses it to run afoul of Lucas 
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v. Earl, which held that an assignment of income 
to be earned or to accrue in the future as in- 
effective to render the income immune from 
taxation as that of the assignor. But the Court 
was not troubled with Lucas v. Earl in Poe v 
Seaborn 
If as Poe v. Seaborn holds the crucial 
circumstances is whether the income as it ac 
crues is the “property” of the community, it 
should make no difference for federal income 
tax purposes that the transfer from the husband 
to the community was effected by the act of 
filing a written election rather than by the act 
of marriage 
Che dissenting opinion concludes: 
1 do not mean to defend Poe v. Seaborn. | 
only say that if we are to stand by it, we should 
not allow it to become a “vested” interest of 
only a few of the states. If the practical 
consequences of applying the rationale of Poe 
v. Seaborn to other situations would be disas- 
trous to federal finance, it is time to re-examine 
the case. The rule which it fashions is the rule 
of this Court. We have the responsibility for its 
creation. If we adhere to it, we should apply 
it without discrimination. If we are not to apply 
it equally to all states, we should be rid of it 
This is the time to face the issue squarely. 
The case was argued by Mr. As 
sistant Attorney General Samuel O. 
Clark, Jr., for the government, and 
by Messrs. L. Karlton Mosteller and 


V. Martin for Mr. Harmon. 


Taxation—Income Tax—Deduction of 
Campaign Contributions and Expenses 
by Judge Seeking Re-election. 


Amounts contributed to campaign 
fund of a political party and customary 
campaign expenses of a judge seeking 
re-election are not deductible by him 
as business expenses or as a loss in 
curred in a transaction entered into for 
profit or as an expense paid for the 
production or collection of income. 
McDonald v. Commissioner of Internal 
Revenue, 89 L. ed. Adv. Ops. 78; 65 
Sup. Ct. Rep. 96; U.S. Law Week 
1015. (No. 36, argued October 20, 
1944, decided November 20, 1944.) 

[The Governor of Pennsylvania 
appointed McDonald to serve an un 
expired term as judge. McDonald ac 
cepted the appointment with the 
understanding that he would be a 
candidate for a full term at the next 
election. To obtain the support of 
his party he was obliged to pay th 
party an “assessment” made against 
ill of the party’s candidates and fixed 
on the basis of the prospective salary 
to be received. These “assessments” 
went to the general campaign fund 


of the party. In addition McDonald 


spent various amounts for customar\ 
campaign expenses such as advertis 
ing, printing and travelling. On his 
income tax return for 1939, McDon 
ald deducted the amount of the “as 
sessments” and his campaign expenses 
The de 


duction was disallowed by the Com 


as a “re-election expense” 


missioner and the Tax Court sus 
tained the Commissioner, | T.C. 738 
The Tax Court’s decision was al 
firmed by the Circuit Court of Ap 
peals for the Third Circuit, 139 F 
(2d) 100. The 
eranted certiorari 


Supreme Court 
“to give a defini 
tive judicial answer to an important 
problem in the administration of the 
federal income tax”. The Suprem« 
Court affirmed the decisions below in 
a 5-4 decision. 

Speaking for the majority of the 
Court, Mr. Justice FRANKFURTER de 
nied the deduction under Section 23 
(a) (1) (A) of the Internal Revenue 
Code as an “ordinary and necessary 
expense paid or incurred during the 
taxable year in carrying on any trad 
or business’’, on the ground that the 
campaign expenses were not expenses 
incurred in being a judge but in try 
ing to be a judge for the next ten 
yvcars. 

In reply to McDonald's argument 
that inasmuch as he was defeated for 
re-election his campaign expenses 
constituted a loss incurred in a 
“transaction entered into for profit” 
and as such were deductible under 
Section 2%3(e) (2) of the Code, M1 
J UStice FRANKFURTER said 

It suffices to say that petitioner's money wos 
not spent to buy the election but to buy the op 
portunity to persuade the electors. His cam 
paign contribution was ... but the price paid 
for an active share in the hazards of popular 
elections. 

The point considered most diff 
cult in the prevailing opinion was the 
denial of the deduction as a “non 
trade or non-business expense” unde 
Section 23 (a) (2) of the Code. M1 
Justice FRANKFURTER points out that 
this section, which provides in the 
case of an individual for the deduc 
tion of “all the ordinary and neces- 
sary expenses paid or incurred during 
the taxable year for the production 
or collection of income, or for the 


management, conservation, or main 
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a ee 


held for the 


tenance of 


propel Ly 


production of income’ was pro 


posed by the Treasury to afford re 


lief in situations such as that dealt 


with in Higgins v. Commissioner, 
312 U.S. 212, which denied a deduc 
tion for expenses incurred in the 
management of investments becaus¢ 


they were not incurred in carrying 


on a trade or business. Mr. Justice 


/RANKFURTER Says 

Congress adopted the Treasury proposal for 
the restricted purpose which originated it. And 
o here the difficulty is not that petitioner's 
expenditures related to ‘non-business income, 
and thus were excluded from the legislative 
scheme before the 1942 Amendment, but that 
they were not incurred in carrying on” his 
business" of judging. The amendment of 1942 
merely enlarged the category of incomes with 
reference to which expenses were deductible 
It did not enlarge the range of allowable de 
ductions of “business'' expenses. In short, the 
act of 1942 in no wise affected the disallow 
ance of campaign expenses as consistently re 
flected by 


Treasury practice and Treasury regulations 


legislative history, court decision 

It is not for this Court to initiate policies as 
to the deduction of campaign expenses. It is 
for Congress to determine the relation of cam 
paign expenditures to tax deductions by can 
didates for public office, under such circum 


and within such limits as 


stances commend 
themselves to its judgment. But we certainly 
cannot draw intimations of such a policy from 
legislation by Congress increasingly restrictive 
contributions and politicol 


against campaign 


activities by government officials 


The opinion of Mr. Justice 
FRANKFURTER was concurred in by 
Mr. Chief Justice Stone, Mr. Justice 
Rosperts and Mr. Justice JACKSON. 


Mr. Justice RUTLEDGE concurred only 
in the result 

Ihe 
speaking through M1 


four dissenting justices 


Justice BLACK, 
denied that Congress when enacting 


Section 23 (a) (2 


was mere ly trying 
to meet the narrow problem raised 
by the decision in Higgins v. Smith. 
Mr. Justice BLACK says 

The 1942 Act articulated the purpose of Con 
gress to wipe out every vestige of a policy which 


denied tax deductions for legitimate expenses 


incurred in producing taxable income. Con 
gress provided a deduction for all ordinary 
and necessary expenses incurred in the pro 


duction of income. The language it utilized was 
certainly far broader than was required to meet 
the narrow problem presented by the Higgins 
case. Congress specifically disposed of the 
Higgins problem by allowing a deduction for 
the expenses incurred in the management, 
conservation or mointenonce of property held 


for the production of income Had Congress 


simply enacted these words, and nothing more, 
it might properly have been inferred that it 
intended to grant the type of deduction denied 
in the Higgins case, and no other. But it pro- 
vided an additional deduction, in the very same 
incurred “in 
hold, 


that Congress in this new section was concerning 


section, for expenses the pro 


duction...of income". To therefore, 
itself only with the restricted issue created by 
the Higgins cese, is to deny any meaning or 
validity to this latter clause... . 

Che dissenting opinion criticizes 
the majority’s view that Section 23 
(a) (2) does not permit the deduc- 
tion because of the majority’s con- 
that 


clusion the section in no wise 


applies to expenses incurred in 
and that the deductions 
McDonald related to his 


The 


“business” 
claimed by 


‘business” of being a judge. 


minority Opinion states: 

The Court's consiruction would appear to be 
quite different from that of the House and 
their con 


Senate committees which reported 


struction of the measure to their 
bodies 


Amendment...allows a 


respective 
The reports expressly stated that ‘‘The 
deduction for the 
ordinary and necessary expenses of an individ 
val incurred during the taxable year for the 
production and collection of income 

whether or not such expenses are incurred in 
carrying on a trade or business". ... Congress 
therefore apparently intended to obliterate the 
legal niceties of the “trade or business" dis 
tinction, insofar as they affected deductions for 
expenses incurred in the “production and col 


lection of income.” 
Mr. Justice Rrep, Mr. 
Doucias and Mr. Justice Murpny 


Justice 


joined in the dissenting opinion 

The case was argued by Mr. Fred- 
erick E. S. Morrison for Michael F. 
McDonald, and by Mr. Ralph F. 
Fuchs for the Commissioner of In 
ternal Revenue. 


Taxation—Taxation by Local Author- 
ities of Open Account Due from United 
States to Contractor Under Construc- 
tion Contract. 


An open account due from the 
United States to a contractor under a 
construction contract is not a credit 
instrumentality of the United States 
immune from taxation by state and 
local authorities. 
E. Jack Smith et al. v. Comer Davis et 
al, 89 L. ed. Adv. Ops. 101; 65 Sup. 
Ct. Rep. 157; U. S. Law Week 4032. 
(No. 23, argued on October 16, de- 
cided December 4, 1944). 

In this case the unanimous Court, 


in an opinion by Mr. Justice Mur 
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pHy, further restricts the scope ot 
McCulloch v. Maryland, 4 Wheat. 
316, which had held that all proper- 
ties, functions and instrumentalities 
of the federal government were im 
mune from state and local taxation 
unless Congress enacted to the con 
instant case, the re 
officials of Fulton 
County, Georgia, sought to assess an 


trary. In the 
spondent tax 


ad valorem tax upon a balance ow 
ing by the United States to the peti 
tioner on a construction contract 
The petitioner attempted to enjoin 
the assessment, but the 
Court of Georgia directed that the 


Supreme 


petition be dismissed on demurrer 
The Supreme Court affirms this de 
It holds, 
in the first place, that an open ac 


cision on several grounds. 


count claim against the United States 


does not represent a credit instru 
mentality of the federal government 
within the meaning of the constitu 
tional immunity defined in McCul 
loc h Vv. 


out that the account is not evidenced 


Maryland. The Court points 


by any written document whereby 
the United States has promised to 
pay the claim at a certain time in the 
future; nor is there any binding ac 
knowledgment by the United States 


of the correctness of the claim. The 
Court then states: 
Such a_ unilateral, unliquidated creditor's 


claim, which by itself does not bind the United 
States and which in no way increases or affects 
the public debt, 
credit instrumentality of the United States for 


cannot be said to be a 


purposes of tox immunity. 
The Court then 
of credit instrumentalities with re- 
spect to which immunity had pre- 
viously been allowed. In each case, 
been 


reviews the type 


such instrumentalities have 
characterized by written documents, 
the bearing of interest, a binding 
promise by the United States to pay 
specified sums at specified dates and, 
finally, specific Congressional au 
thorization, which also pledged the 


faith and credit of the United States. 

The opinion points out that the 
proposed taxation by local authori 
ties of an open account of the type 
involved in this case does not affect 
or embarrass the power of the United 


States to secure credit or to secure 
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aid from independent contractors 


for necessary military and civilian 
construction projects 

The 
gument based on section 3701 of the 
Revised Statutes, 31 U.S.C. Sec. 742 


exempting ““All stocks, bonds, Treas 


Court also considers an ar 


ury notes, and other obligations of 
the United States,...” from local 
taxation It applies the rule of 


ejusdem generis to limit the mean 


ing of “other obligations” to obliga 
tions or securities of the same type 
as stocks. bonds and Treasury notes 


The decision is buttressed bv a re 


view of the history of the exemption 


statutes which discloses a clear inten 


tion on the part of Congress to im 


munize from state taxation only the 


interest-bearing obligations of the 


United States which are needed to 


secure credit to carry on the neces 


sary functions of the government 
Ben 
Smith, Contractors, 


S. Northcutt for Ful 


The case was argued by M1 
H. Sullivan for 
and by Mr. W. 
ton County. 
Taxation—77B Reorganization—Ret- 
roactive Effect of 
Amendment. 


Basis-Reduction 


The Chandler Act requirement for 
reduction of the basis of property ac- 
quired as the result of a debt-reducing 
reorganization does not apply to a 
77B proceedings closed before Sep- 
tember 22, 1938. 

Claridge Apartments Co. v. Commis- 
sioner of Internal Revenue, 89 L. ed 


Adv. Ops. 137; 65 Sup. Ct. Rep. 172; 


U. S. Law Week 4023. (Nos. 28, 29, 
argued October 19 and 20, decided 
December 4, 1944). 


[his case involved the basis for 
deprec iation of property acquire d by 
the taxpayer in a 77B reorganization 
Ihe taxpayer had acquired the prop 
1935 by the 


exchange for the 


erty in issuance of its 
capital stock in 
then outstanding bonds of an insol 


vent corporation. The final decree 


in the proceedings had been entered 
in 1937. 


right to use the basis of the property 


1 
] 


The taxpayer claimed the 


in the hands of the predecessot col 
[he 


serted deficiencies for the years 


Commiussioner as 


1955 


poration 


to 1938 upon the ground that the 


34 f 


OUT 


Decisions 


lower market value of the property 
at the time of the acquisition was 


The 


held that the transaction constituted 


the correct basis. Tax Court 


a nontaxable reorganization within 
the definition of the Revenue Act of 
1934 L £4 


was not disputed on appeal. 


163), which holding 
It held 
Bank 


ruptcy Act did not require a reduc 


further that section 270 of the 
tion of the predecessor corporation's 


basis by reason of the cancellation 
of the principal amount of the pred 


That 


incidentally, is 


indebtedness Stal 


ecessor § 


ute (which, not ap 


plicable to taxable years beginning 


after December 31, 1942, no matter 


when the reorganization occurred, 


where the reorganization involved a 
transfer of property from one corpot 
ition to another) provides 

In determining the basis of property for any 
purposes of any law of the United States or 
imposing a tax income, the 
debtor's 


of a state upon 
property 


money) or of such property (other than money) 


basis of the {other than 
as is transferred to any person required to use 
the debtor's shall 


be decreased by an 


basis in whole or in part 


amount equal to the 
amount by which the indebtedness of the debtor 
not including interest accrued unpaid and not 
resulting in a tax benefit on any income tax 


been canceled or reduced in a 
proceeding under this but the basis 
property be de 


creased to an amount less than the fair market 


return, has 
chapter, 
of any particular shall not 


value of such property as of the date of entry 


of the order confirming the plan. Any de 
termination of value in a proceeding under 
this chapter shall not be deemed a deter 


mination of fair market value for the purpose 


of this section. The Commissioner of Internal 
Revenue, with the approval of the Secretary of 
shall 


as he may deem necessary in order to reflect 


the Treasury, prescribe such regulations 


such decrease in basis for federal income-tax 


purposes and otherwise carry into effect the 
purposes of this section 
The Tax Court 


there was no 


reasoned that 
“cancellation or reduc 
stock 
of equivalent stated value was sub 
debt, 
stock 
appt als 


(2d) 962), but this 


tion” of indebtedness where 


stituted for the even though 


the value of that was lowe} 


[he court of reversed on 
this issue (138 F. 
interesting issue was not decided by 


the Supreme Court 


The point on which the case was 


decided in the Supreme Court was 


the timing of the basis-reduction 


Statute. [he statute was introduced 


Act, effective 
{ he 


of basis-reduction to the 


Chandler 
22, 1938. 


by the sep 
limitation 


market 
1940 


tember 
tall 
value of the property was a 
Section 270 was made 


77B 


which provided 


amendment.) 


applicable to edings by 


, an 
section 2/0(Cc), 


proce 


The provisions of Sections 77A and 77B.. 
shall continue in full force and effect with re 
pending 


spect to proceedings upon the 


effective date of this amendatory Act, except 
that— 
268 and 270 of this Act 


apply to any plan confirmed under section 77B 


(3) sections shall 
before the effective date of this amendatory Act 
and to any plan which may be confirmed under 
section 77B on and after such effective date 
except that the exemption provided by section 
268 of shall 


be made to appear that any such plan had for 


this Act may be disallowed if it 
one of its principal purposes the avoidance of 


income taxes, and except further that where 
such plan has not been confirmed on and after 
such effective date, section 269 of this Act shall 


apply where practicable and expedient 


The Tax Court held that the stat 
ule did not apply retroactive ly to tax 
liabilities for taxable years before 
1938. The court of appeals disagreed 
also on this tssue, on the ground that 
retroactivity was expressly required 
Partly be¢ 


another circuit 


by the statute ause ol a 
contrary decision in 
certiorari was granted 

The decision was reversed and r¢ 


by M1 


unanimous 


manded in an opinion Justice 


RUTLEDGE for a Court 


he opinion rejected the reasoning 
of both the Tax Court and the court 
of appeals, and adopted an argu 


which had not 
held 


that the statute did not apply to any 


ment of the taxpayel 


theretofore been advanced It 


taxable year, where the proceedings 


were closed before sept mber 22 


1938. 
The opinion first disposed of the 


contention that the Tax Court’s cd 


cision was unreviewable. Distinguish 
ing the Dobson cast it held that the 


Was one ol sta 


question utoryv inte 


pre tation interpre tation moreover 


of a bankruptcy statute 
After 


history of 


tracing extensively the tax 
bankruptcy reorganiza 
tions, the opinion analyzed minutely 
the three possible interpretations ol 
the effective date of th 


It held that 


DAaSIS reduc 


Lion provision subdivi 


sion (3) of subsection 276 (« must 
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be read as part of the re subsec 
tion Therefore, it reasoned, the 
provision in issue was limited to cases 


nding on September 1938, the 


tlective date of the il ndment 
It may be noted that the decision 
ems to leave opel stion ol 
1c retroactive effect ol amend 
lent Upon transters ide prior to 
Ss ptember 22, 1938, wi the final 
ecree was not entered ntil afte 
hat date 
lhe case was argued Mr. John 
E. Hughes for Claridge \partments 
ind by Mr. Chester T. Lane for the 


(,overnment 


Taxation—Jurisdicticn to Reverse Tax 


Court Decision—*‘Office’’ of Foreign 


Corporation. 
Where the Tax Court has drawn 
factual inferences and onclusions 


based upon substantial evidence, a 
court of appeals has no jurisdiction to 
reverse upon the basis of different in 


ferences and conclusions 


Commissioner of Internal Revenue v. 


The Scottish American Investment Co., 


Ltd., 89 L. ed. Adv Ops 97; 65 sup 
Ct. Rep. 169; U.S. I Week 4033 
Nos. 52-54, 220-222, argued Novem 
ber 16, decided Dec ver 4, 1944 
There is presented this cas¢ 
nother variation of t v. law 
ssue analyzed in the ling case of 
Dobson v. Ce 0 1 S. 489 
I here, the lax Court i held to be 
he tribunal. of last res yn ques 
ions of “tax accountil Here, the 
nality of the Tax Court’s “infe1 
nce-drawing”’ was in iss 
The substantive i sue in th 
ise was whether the t avers, Brit 
sh investment trusts id “an office 
place of business United 
States under section 2? b nf the 
Revenue Act of 193¢ 938 It 
iay be noted that his statutory 
anguage was deleted [ Rey 
nue Act of 1942 | lax Court 
eld that they had, 1 tax conse 
iences favorable to ixpayers 
Ihe decision Involves s eral taxa 
le years The tax 1 rns for the 
arious years having been filed in 
lifferent collectors’ offi the Com 
issioner appe iled to two Circuit 
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IL.RAC 
identical 


Courts of under 
1141. On 


facts for the 


\ppeal 
substantially 
several years, One court 
Court and _ the 


afhirmed the Tax 


other reversed. The Supreme Court 


eranted certiorari because of the “ir- 


reconcilable conflict’’. 

The Court upheld the decision 
of the Tax Court in an opinion by 
Mr. Justice 
the “decision as to the facts in this 


case, like 


ceded it, 


Murpuy. It noted that 


analogous ones that pré 
is of little value as prece 


dent”. The emphasis in the decision 


was upon the procedural impropriety 


of a reversal by the appellate court. 


The opinion analyzes the deci 


sion of the Tax Court into three 


components: (1) pure findings of 
fact, which were virtually undis 
puted; (2) factual inferences and 
conclusion; and (3) ultimate con 


clusions. This decision required al 


firmance because the factual in 


ferences and conclusions, which were 


supported by substantial evidence 


were “determinative of compliance 


with statutory requirements.” The 


Court's position was evidently that 


inferences and conclusions” do not 


become “ultimate conclusions” mere 


} 


ly because the true ultimate conclu 


sion is their inevitable result. The 


concluding paragraphs of the opinion 


ire an important addition to the 
erowing body of complex law on the 
question of appellate jurisdiction in 
tax cases 


The answer is to be found in a proper re 
alization of the distinctive functions of the Tax 
Court and the Circuit Courts of Appeal in this 
respect. The Tax Court has the primary function 
of finding the facts in tax disputes, weighing 
the evidence, and choosing from among con 
flicting factual inferences and conclusions those 
which it considers most reasonable. The Circuit 
Courts of Appeal have no power to change or 
add to those findings of fact or to reweigh the 
evidence. And when the Tax Court's factual 
nferences and conclusions are determinative of 
ompliance with statutory requirements, the ap 
pellate courts are limited to a determination of 
whether they have any substantial basis in the 
evidence. The judicial eye must not in the first 
nstance rove about searching for evidence to 
support other conflicting inferences and conclu 
sions which the judges or the litigants may con 
sider more reasonable or desirable. It must be 
cast directly and primarily upon the evidence in 
support of those made by the Tax Court. If a 


substantial basis is lacking the appellate court 


may then indulge in making its own inferences 
and conclusions or it may remand the case to 
the Tax Court for further appropriate proceed 
ings. But if such a basis is present the process 
of judicial review is at an end... . 

Our examination of the record convinces us 
that the factual inferences and conclusions of 
the Tax Court ore supported by substantial 
evidence. 

Mr. |] 
Louis Monarch for Commissioner of 
and by Mr. Mar 


Scottish American 


The case was argued by 


Internal Revenue 
ion N. 


Investment Company. 


Fisher for 


Sherman Anti-Trust Act—Practice on 
Appeal 


The pendency of a motion to 
amend findings tolls the time for ap- 
peal and the judgment is not final 
until the disposition of that motion. 

Interstate commerce is involved 
in the distribution of films for a com 
bination of exhibitors operating in 
concert in five states. Employment of 
buying power to prevent competition 
in licensing films offends against the 
Sherman Act. 

The effective prevention of those 
unlawful acts requires prohibition of 
acquisition of property or rights which 
might facilitate a renewal of the evil 
course. 


United States v. Crescent Amusement 
Co., et al., 89 L. ed. Adv. Ops. 161; 
65 Sup. Ct. Rep. 254; U.S. Law Week 
1045. (Nos. 17, 18, and 19, 
November 6 and 7, decided Decem 
ber 11, 1944). 


Phis is a civil action brought by 


argued 


the United States against nine al 
filiated exhibitors of motion pictures 


Arkansas, Kentucky, 


Mississippi and Tennessee and eight 


in Alabama, 


major distributors of motion picture 
films, charging them and certain of 
the distributors with 


ficers of con 


spiracy unreasonably to restrain 
interstate trade and commerce in mo 
tion picture films and to monopoliz¢ 
films in violation 


Act. 


The action was dismissed at the 


the exhibition of 
of the Sherman 
trial against five of the distributors 
on motion of the United States. O| 
the other three distributors the court 
found that only one had violated the 
Sherman Act. The court also found 
that seven of the exhibitors and three 
had 


substantially as 


individual defendants 


that Act 


of the 


violated 
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charged and entered a decree against 
them. 

Six of the exhibitors and three 
of the individuals appealed directly 
to the Supreme Court. The Court 
dismissed the appeal in No. 17, 
revised the judgment in No. 18 and 
affirmed in No. 19. 

Mr. Justice 


the opinion of the Court. 


DoucLas delivered 


\ preliminary question of ap 
pellate procedure was first disposed 
of. On the sixtieth day after final 
judgment in the district court a mo 
tion was still pending to amend the 
findings. On that day appeal was ap 
plied for in Nos. 17 and 18 and al 
lowed. The motion to amend the 
findings was disposed of thirty days 
after the appeal in No. 17. Distrib 
utors and exhibitors moved to dis 
miss the appeal of the United States 
in No. 17 as premature and to dismiss 
the appeal in No. 18 on the ground 
that by allowing the first appeal the 
district court lost jurisdiction of th« 
case and was without power to allow 
a further appeal. 


On this point Mr. — Justice 


DOUGLAS Says: 


The motion to amend the findings tolled 
the time to appeal if it was not addressed to 
“mere matters of form but raised questions 
of substance” e.g., if it sought a “‘reconsidera 
tion of certain basic findings of fact and the 
alteration of the conclusions of the court.” 
Leishman vy. Asso. Elec. Co. . . . An examination 
of the motion mokes plain that matters of sub- 
stance were raised. The appeal in No. 17 was 
accordingly premature. . . . But it does not 
follow that the District Court had no jurisdic- 
tion to allow the appeal in No. 18. An appeal 
can hardly be premature (and therefore a 
nullity) here and yet not premature (and 
therefore binding) below. Under these cir 
cumstances on appellant may rely upon the 
later appeal . and not run the risk of los 
ing an oppellote review on the appeal first 
allowed. 

Mr. Justice DoucGLas then turns 
to the merits. He points out the rela 
tionship and close cooperation of the 
distributors, exhibitors and their of 
ficers, directors and stockholders, the 
growth of their business and thei 
competition 


success in excluding 


quotes from and summarizes the 
findings of the district court and 
Says: 

Interstate commerce wos found to have been 


employed in consummating the conspiracy. In 


36 American Ba 


the selling season each year the distributor s 
salesmen solicit contracts from the exhibitors 
for the distributor's approval by the home of 
fice. As the films are released for exhibition 
prints are sent to the numerous exchanges 
located in various states and delivered by them 
to the exhibitors in their respective areas. The 
exhibitor ordinarily returns the print to the 
distributor's exchange from which it is sup- 
plied to other theatres. The findings are wholly 
adequate to establish that the business of the 
exhibitors involves a regular interchange of 
films in interstate commerce. As we shall see, 
that course of business may be sufficient to 
make the Sherman Act applicable to the busi- 
ness of exhibiting motion pictures. 


As to the 
United States failed to prove the al- 
legations of its complaint and bill 


assertion that the 


of particulars Mr. Justice DouGias 
Says: 


The crux of the government's case was the 
use of the buying power of the combination 
for the purpose of eliminating competition with 
the exhibitors and acquiring a monopoly in 
the areas in question. There was ample evidence 
that the combination used its buying power 
for the purpose either of restricting the ability 
of its competitors to license films or of elimina- 
ting competition by acquiring the competitor's 
property or otherwise. 

The same type of warfare was waged with 
franchise contracts with certain major distribu- 
tors covering a term of years. These gave the 
defendants important exclusive film-licensing 
agreements. Their details varied 

We are now told, however, that the in- 
dependents were eliminated by the normal 
processes of competition; that their theatres 
were less attractive; that their service was in- 
ferior; that they were not as efficient business- 
men as the defendants. We may assume that if 
a single exhibitor launched such a plan of 
economic warfare he would not run afoul 
of the Sherman Act. But the vice of this 
undertaking was the combination of several 
exhibitors in a plan of concerted action. They 
had unity of purpose and unity of action. They 
pooled their buying power for a common end 

The exhibitors urged that the 
judgment should be reversed as to 
them because of the admission ol 
improper evidence but on this point 
Mr. Justice DOUGLAS says: 


. We do not come to that question. The 
other evidence established the position of the 
distributors and their relations to the theatres 
involved, what the distributors in fact did, the 
combination of the defendants, the character 
and extent of their buying power, and how it 
was in fact used. This other evidence was svuffi- 
cient to establish the restraints of trade and 
monopolistic practices; the purpose, character, 
and extent of the combination are inferable from 


it alone. Thus even if error be assumed in the 


introduction of the letters and reports, the bur 
den of showing prejudice has not been sus 
tained. 

Another objection was that the 
findings were mainly taken from the 
government's brief. As to this point 
Mr. Justice DouGLas says 


The findings leave much to be desired in 
light of the function of the trial court 


. . . 


But they are nonetheless the findings of the 
District Court. And they must stand or fall de 
pending on whether they are supported by 
evidence. We think they are. 


The objections of the United 


States are next considered. The first 
of these was that the decree of the 
district court was inadequate to put 


an end to the monopolistic con 
spiracy. Reviewing the cases on thc 
extent to which the courts might go 
to abolish the evil, and examining 


the conduct of the exhibitors as 


shown by the record, Mr. Justice 


DOUGLAS says: 

The growth of this combine has been 
the result of predatory practices condemned 
by the Sherman Act. The object of the con- 
spiracy was fhe destruction or absorption of 
competitors. It was successful in that endeavor. 
The pattern of past conduct is not easily 
forsaken. Where the proclivity for unlawful 
activity has been as manifest as here, the decree 
should operate as an effective deterrent to a 
repetition of the unlawful conduct and yet not 
stand as a barrier to healthy growth on a 
competitive basis. The acquisition of a com 
peting theatre terminates at once its com- 
petition. Punishment for contempt does not 
restore the competition which has been 
eliminated. And where businesses have been 
merged or purchased and closed out it is 
commonly impossible to turn back the clock 


These considerations impel us to conclude 
that the decree should be revised so as to 
prohibit future acquisitions of a financial in 
terest in additional theatres outside of Nash 
ville “except after an affirmative showing that 
such acquisition will not unreasonably restrain 
competition." 

An objection was urged by thx 
exhibitors that the provisions of th« 
decree would “aggrandize the dis 
tributors at the expense of the ex 
hibitors.” As to that objection M 
Justice DOouGLAs says 

It is not for us, however, to pick and choose 
competing business and economic 
Congress has 


between 
theories in applying this law. 
made that choice. It has declared that the rule 
of trade and commerce should be competition 
not combination. . . . Since Congress has made 


that choice, we cannot refuse to sustain a de 
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ree because by some other measure of the 


public good the result may not seem desirable 
The duty of the Court ir 


to frame its decree so as to 


these cases is 


uppress the un 


lawful practices and to take such reasonable 

measures as would preclude their revival 
Serious complaint was made ol 

the divestiture provisions of the de 


ree which required each corporat 


xhibitor to divest itself of the owner 
ship of any stock or other interest in 
iny other corporate defendant or al 
filiated corporation and to acquire 
no interest in the « ompanies. ‘The ob 


jection was that those provisions ex 


ceeded any reasonable requirement 
for the prevention of future viola 
tions. On this point Mr. Justice 


DOUGLAS says 


The Court has quite consistently recognized 


n this type of Sherman Act case that the 


government should not be confined to an in 


junction against further violations. Dissolution 


of the combination will be ordered where the 
creation of the combination is itself the viola 
Those who violate the Act 


tion. may 


not reap the benefits of their violations and 
avoid an undoing of their unlawful project on 
That 


justify divestiture 


the plea of hardship or inconvenience 
principle is adequate here to 
of all interest in some of the affilates since their 
acquisition was part of the fruits of the con 


spiracy. But the relief need not, and under 


these facts, should not be so vsestricted. The 
fact that the companies were affiliated induced 
control 


joint action and agreement. Common 


was one of the instruments in bringing about 
unity of action and in 


lf that affilia 


unity of purpose and 


making the conspiracy effective 


tion continues, there will be tempting op 


portunity for these exhibitors to continue to act 


in combination against the independents. The 


proclivity in the past to use that affiliation for 


an unlawful end warrants effective assurance 


that no such opportunity will be available in 


the future. Hence we do not think the District 


Court abused its discretion failing to limit 


the relief to an injunction against future viola 


tions. There is no reason why the protection 


of the public interest should depend solely on 


that somewhat cumbersome procedure when 
another effective one is available 

Mr. Justice FRANKFURTER, M1 
Justice Murpnuy, and Mr. Justice 


] AC KSON took no part in the conside1 


ation or decision of thes¢ ises 
Mr. Justice Roperts dissented 
The case was argued by Mr. As 


sistant Attorney General Berge and 
Mr. Robert L. Wright for the Gov 
ernment and by Mr. William Wal! 
er for the Amusement Company 
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Railway Labor Law—National Media- 
tion Board—Declaratory Judgments 
—Injunction—Practice on Appeal 


In the review of a judgment in a 
labor controversy, when the election 
under the 
direction of the National Mediation 
Board is challenged but that Board 
is not brought before the court and 
appeared, and the Board 
affected by the 
prayed, the court is without jurisdic- 


of a bargaining agent 


has not 
would be relief 


tion to review the case. 


Order of Railway Conductors v. 
P.R.R. Co., et al., 89 L. ed. Adv. Ops. 


Week 4049. 
November 15, 
1944 


(No. 200, 
decided December 11, 


argued 


the Order 
(hereinafter 


This is an action by 


of Railway Conductors 
sometimes called “Plaintiff’) against 
the National Mediation Board 
(called “Board”), the Pennsylvania 
(called “Railroad’’) 


the Brotherhood of Railway 


Railroad and 
Train 
men (called “Trainmen”) . 

The 


troverted facts as follows: 


complaint stated uncon 


Plaintiff had for years been the 
craft ol 
the Rail 


Irainmen had similarly rep 


bargaining agent for the 


Railroad Conductors of 
road. 
othe 
The 
jointly negotiated with the Railroad 
April 1, 


resented employees of the 


Railroad. two brotherhoods 


under a contract effective 
1927 


In April, 1941, Railroad 
notified both brotherhoods of its de- 


the 


contract, and a 


but 


sire to modify the 


conference began, because of 


differences which arose between the 


two unions, the Conductors with 


drew, the conference proceeded with 
the Trainmen 


the Trainmen and 


signed a new agreement with the 
Railroad. Certain provisions of the 
new contract were in conflict with 
the Railway Labor Act, and the con 
tract with the Conductors remained 
in effect, no further attempt to modi 


fy having been made. 


The complaint alleged that the 
Railroad conspired to discredit and 
and to 


weaken the Conductors 


strengthen the Trainmen and thus to 


interfere with the right of the Con 
ductors in their choice of a bargain- 
ing representative. That the Train- 
men filed with the Board a request to 
be certified as the bargaining repre 
sentative of the craft of conductors, 
that notwithstanding protest duly 
made by the Conductors, the Board 
ruled that it had no jurisdiction to 
consider the charges, and ordered an 
election; that an election was then 
held and the Board unlawfully ce: 
tified the Trainmen as the bargaining 
agent of both unions. 

The Conductors prayed that the 
election and certification be annulled 
and that the Board be enjoined from 
ordering an election until after ex 
amination of the specified unlawful 
labor practice, and for other relief. 

The 
thereupon the Conductors moved for 
The 
court, though of opinion that ther« 


defendants answered and 


summary judgment. district 
was no genuine issue of fact, dis 
missed the complaint, holding that 
the alleged and admitted facts did 
not show grounds for relief. 

The Conductors appealed to th« 
Court of Appeals for the District of 
The 


Irrainmen moved to dismiss the ap 


Columbia. Railroad and the 
peal for lack of jurisdiction. The mo 
tions were granted. 

The Conductors applied for ce 
tiorari to review the judgment dis 
missing the appeal as to the Train 
men Railroad. It did not 
seek review of the judgment dismiss 


and the 


ing the appeal as to the Board. The 
Supreme Court dismissed the writ 

Mr. 
the opinion of the Court, and held 


Justice Roperts delivered 
that because the application for writ 
of certiorari did not bring up foi 
review the judgment dismissing the 
action as to the Board, and becaus« 
the Board would be affected by any 
judgment which might be entered on 
any of the prayers for relief, none of 
those prayers could be discussed o1 
decided. 

Mr. Justice RUTLEDGE concurred 
in the result. 

The case was argued by Mr. Rufus 
G. Poole for the Conductors and by 


Mr. Bernard M. Savage for the 
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Brotherhood of Trainmen and by 


Mr. John B. Prizer for the 


R tilroad 


Summaries 


Taxation—Effect of Invalid Tax upon 
Contract with United States. 
The United States v. Standard Rice 
Company, Inc., 89 L. Ed. Ady. Ops 
112; 65 Sup. Ct. Rep 145; U.S 
Week 4035. (No. 72, 
ber 16, 1944, 
1944). 
Lhe 
entered into a contract with the 
1935, 


Law 
argued Novem 


decided December 4 


Standard Rice Company 
Gov 
ernment in November, to sup 
ply rice to the Navy Department at 
prices specified in the contract Phe 
contract provided that the prices in 
cluded any federal tax heretofor« 
imposed on the rice and that any 
taxes which might be thereafter im 
posed on the material would be 
charged to the Government separat 


ly. The : 


mestic 


company as the first do 


processor of rice was subject 


] 


to processing taxes imposed by the 


Agricultural Adjustment Act but be 
j 


ssead 


fore paying this tax on rice proce 


in October, 1935, the company ob 


tained an injunction against its col 
hereafter held 


lection. The tax was t 


invalid by the Supreme Court of the 
United States in United States \ 
Butler, 297 U.S. 1, 


never paid the taxes on the rice 


and the compan 


sup 


plied to the United States under its 
contract. 


When the 


company brought suit 


in the Court of Claims to recover at 
overpayment of income taxes the 
United States conceded that the 
amount claimed was due but th 


Comptroller General offset the claim 


by an amount which he concluded 


was due to the United States und 


the above mentioned contract and 
refused to allow the income tax ré 
fund. The Court of Claims denied 
the offset and the Supreme Court 


granted certiorari. 


rhe Supreme Court, in an opin 
ion written by Mr. Justice DouGLAs 


38 {merican Bar Ass n J 


OW) 


Der IS7TONIS 


holds that since the contract between 


I United States 


tl and the 


ie company 


provided for no downward revision 
in case of subsequent changes in any 
tax the inference is that the parties 


ntended the price specified in the 


ontract to be a firm price; there was, 
erefore, no overcharge to. the 
United States by reason of the fact 
that the corporation was not fre 


quired tO pay the processing taxes 
Mr. Justice BLACK dissented with- 
out opinion. 
Che 
Helen R. 


States and by 


Miss 
Carloss for the United 
Mr. M. K. Eckert for 


Standard Rice Company, Inc 


Case was argued by 


Taxation—Interstate Commerce— 
Premature Determination of Consti- 
tutionality. 


Spector Motor Service, Inc. v. Charles 


J. Mclaughlin, et al., 89 L. Ed. Adv 
Ops. 105; 65 Sup. Ct. Rep. 152; U.S 
Law Week 4037 (No. 62, argued 
November 9, 1944, decided Decembet 
t, 1944. 


I he pe titioner, a Missouri corpo 
ition with its pring ipal place of busi 


in Illinois, was engaged exclu 


ness 
sively in the interstate trucking busi 


ness. It maintained two leased ter 


inals in Connecticut for purposes 


of its interstate business. It was not 


iuthorized to and it did not in fact 


engage in intrastate trucking in Con 


ecticut. The corporation at the r 


est of its lessor in Connecticut had 
filed with the Secretary of State ol 


Nat state a copy of its certificate ol 


ncorporation, and had designated a 


Connecticut agent for service of pro 
The 


lax Commissioner of Connect 


ess and paid the statutory fee. 
State 
cut determined that the corporation 

is subject to a Connecticut business 
{aX imposed on corporations carry 
ing on or having the right to carry on 
business within that state 
Dhe 


United States District Court for the 


corporation sued in the 


alleging that 
Tax Act 
lid not apply to it and alternatively 


that, if it should be 


District of Connecticut 


Connecticut Business 


deemed within 


he scope of the statute, the tax vio 


t t} 
ites the 


provisions of the Connect 


icut Constitution as well as the Com 
merce 
United States Constitution 

Ihe 


statute was not applic ib] ) Col 


District Court held that the 


poration, but the Circuit Court of 
\ppeals for the Second ¢ 
strued the statute as ing all 
corporations having il 

whethe ) ) suct 


»rporations might 8) engag 
I 


Connecticut, 


clusively in interstate « 


In an opinion written by Mr. Jus 


| 
tice FRANKFURTER the Supreme Court 
holds that the judgment of the ¢ 
cuit Court of Appeals should b 
vacated and the case r¢ nae »{ 
District Court pending det 
mination of proceedit o b 


brought in the state court for a 
claratory judgment on various issues 


f Connecticut law 


opinion of Mr. Justice FRANKI re 
should be first determined betor 
Supreme Court 1s called upon to pass 
ipon constitutional questions 


Mr. Justice DOUGLA yncurs in 

the result and Mr. Justi 

sented without opinion 
Phe Was arguc \ 

| Ninian Beall and Cyril Cole 

for the Spectol Motor Service, In¢ 

and by Mr. Frans | 


lax Commissioner of Conn 


Case 


lliall 


lI) Sesa [ol a 


Bankrupitcy—Adijudication of Claim 


Adverse to Estate—Summary Proceed- 


ings 
Cline v. Kaplan, et al., 89 L. ed. Ad 
Ops. 129; 65 Sup. Ct. R U.S 
Law Week 4036 No U submil ad 
on November 13, deci Decemb 
1944). 
Certioraril was granted to 


a ruling of the Circuit Court of Ap 


peals (7th Circuit) sustaining a ref 
eree’s dismissal ol summMal pro 
ceedings by a bankruptcy trustee to 
recover property al ed to belong 
to the bankrupt 
The respondents imea own 

ship of the property 1 thems« S 
and prayed dismissal of the petition 
After extensive hearings before the 
referee, he granted a motion to dis 
niss tor want ol jurisdic ion, but th 


District Court reverse¢ Fe I 


and Due Process clauses of the 


ee a 














mel 
rath 


righ 
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irnovel orade 


(.ourt again 
cre appt ile 
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sustained the 


(On certiorari 


hot merely 


claimant 


erits adjudicat 
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frivolous, 


— Announcement - 


OF 1945 ESSAY CONTEST 


American Bar Association 


Pursuant to terms of bequest of 
dge Erskine M. Ross, Deceased 


when essay must be submitted 


mn for a be waived by failure to make timely 
District »byection. 
decisions In the instant case, the Court 


iit Court ruled that the adverse claimant had 


refere not waived the right to adjudication 
Court by plenary suit by participating in 
oo the proceedings before the referee, 


formal protest having been duly 
made to the exercise of jurisdiction 


xy summary proceedings. 


d to 
: The case was submitted by Mr. 
Tor ed 
Edward Rothbart for Cline and by 
) pert > 
Mi Norman H. Nachman for 
Kaplan 
col 
th 


Post Office—Use of Mails to Defraud. 
Kann v. United States, 89 L. ed. Adv. 
Ops. 132; 65 Sup. Ct. Rep. 148; U. S. 
nemo Law Week 4038. (No. 35, argued 
thie November 7, decided December 4, 
ited Il i 1944). 
Petitioner, president of a corpora 
me ice nt t 
] 


ished 


ion, was charged with violation of 
iS Section 215 of the Criminal Code 
which makes it unlawful and punish- 


} 
the able for anyone to place or cause to 


have 
nary suit be placed any letter in any postoffice 
yugh the or cause to be delivered by mail ac- 


yf cours cording to the direction thereon any 


Review of Recent Supreme Court Decisions 





letter in execution of any scheme to 


defraud. The petitioner was charged 
under Section 215 with having con 
spired with others to defraud his 
company. In carrying out the con 
spiracy, one check was drawn by a 
third party in favor of the con 
spirators and another check was 
drawn by a corporation that had 
been fraudulently formed to carry 
out the conspiracy, the latter check 
being payable to one of the con 
spirators. The checks were cashed 
by banks other than the drawec 
banks and the banks which cashed 
the checks mailed them by United 
States mail to the drawee banks. It is 
held that the mailing of these checks 
is not a violation of Section 215 
chargeable against petitioner. 

Mr. Justice Doucias delivered a 
dissenting opinion, in which Mr. 
Justice Brack, Mr. Justice JACKSON 
and Mr. Justice RUTLEDGE con 
curred. 

The case was argued by Mr: 
Simon E. Sobeloff for Kann and by 
Mr. William A. Paisley for the Gov 
ernment. 





Association have bee 


the Association i 


officers and employees of the Association. 


Conducted by No essay will be 


contest and not previously published. Each entryman 


and interest in the 
thereof 
Information for Contestants 


nclud ng quoted 


Subject to be discussed: 


D e of Stare Decisis and the 


f tl contest. Clearness and brevity of expression and 


favorable consideration. 


Anyone wishing to enter the contest shall communicate 


Amount of Prize: 


who will furnish further information and instructions. 


Eligibility: 


ers of the Association in 


American 


for membership in the 


n Chicago prior to January first of 
he calendar year in which the award is made, except 


previous winners, members of the Board of Governors 


will be required to assign to the Association all right, title 


essay submitted and the copyright 


An essay shall be 
matter and citations in the text. Foot 
notes or notes following the essay will not be included in 
the computation of the number of words, but excessive 


documentation in notes may be penalized by the judges 


absence of iteration or undue prolixity will be taken into 


promptly with the Executive Secretary of the Association 


1140 N. Dearborn Street 





received at the headquarters office 


accepted unless prepared for this 


restricted to five thousands words 


Bar Association 
Chicago 10, Ill. 
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“Books for Lawyers” 





\propos of Reginald Hebei 
Smith’s review of the “Auto 
biography of Ephraim Tutt 
in the November JOURNAI 
the reviewer reports that he 


has heard, by post-card, from 


Mr. Tutt: 
“Well, Reg! 
That certainly is 
swell piece you wrote 
about me in the Am. Bar 


Assoc. Journal. It set me 
all up even if it was quite 
undeserved. My best to 
vou! 

11-27-44 


The reviewer concludes that 


Eph Tutt’ 


‘a man who can read and 
write and sign his name must 


bye alive ve 


Louts 


Bar 


Lasor LAWYER, 6 


Waldman, of the New York 


1944. New York: E. P. Dutton and 
Co., Inc. 394 pages, with index 
$3.50. The list of “lawyer” auto 


biographies and personal portrayals 
is lengthening rapidly. We have had 
(Bellamy Pai 
ridge), Shanghai Lawyer (Norwood 


Country Lawyer 


F. Allman), Yankee Lawyer (Eph 
raim Tutt: Arthur Train), City 
Lawyer (Arthur Garfield Hays), 


Philadelphia Lawyer (George Whar- 
Pepper), and Labor 
Waldman) Che 

seem likely to run out before some of 


ton Lawye 


(Louis prefixes 
us get around to write. Finding a titl 
for an autobiography of a lawyer may 
soon be name for a 


like finding a 
Pullman car or a Liberty ship. Of 
course, some one can start a “State” 
series; and we shall have “Alabama 


Lawyer”, and so on. 


[he prefixes do not have to be 


exactly descriptive. From the title 


40 4{merican Bar Association ] 


ot Labor 


pect something about labor law—pe1 


Lawyer, on might CX 


chance an account of adventures as a 


practitioner in the newer law of 


labor relations and of the lawyer’s 


part in the intricacies of collective 


bargaining and labor “‘contracts”. O1 


one might look for tales of court 


room contests as to picketing, injunc 
mass 


tions or indictments for 


violence, and for some revelation of 


he technic of before 


appearances 
the multiplied administrative agen 
cies which unnecessarily disregard 
the rules of fair hearing in order to 
make 
favored union. 

Not in this book 


wholly with struggles in the political 


a predetermined award to the 
It deals almost 


arena—first the battles with the en 


trenched conservatism of the big 
city machines of the old parties, then 
t] Labor 


moderate 


ie eager efforts to form a 


party committed to a 
Socialism within an American frame 
work, 


izainst the 


and finally the bitter revolt 


ascendancy of rampant 


Communism, which brought disil 


lusionment and political interment 
Significant of what has been done in 
ind to labor organization in Amer 
law in any 


ica, as well as to labor 


sense of rules of certainty and fair 
play, is the fact that Labor Lawye 
tells little 


trades-unionism as a 


about law, less about 


force for the 
and much 


welfare of the workers, 


ibout politics and the building of a 


Popular Front soon seized and 
dominated by the disciples of Marx 
ind Lenin. 

rhis portrayal must be profound 
ly disturbing to an American who 
reads it, yet it chronicles onlv what 
has been going on of common 
knowledge for thirty years or more 
schools 


in the shadows of churches, 


and libraries and in the cates ol 
New York’s East Side, while bar as 
sociations held “social” sessions to 


pass resounding resolutions and 


“good” citizens made speeches about 
way olf life’. Says 


‘the American 


Waldman of one “left-wing” group 


Here they sat throughout tne night 


destroying men and_ reconstructing 


entire social systems Perhaps with 
Waldman has 
plied the best text-book and casé 


book 


guidance of those who wish to unde 


out intention, sup 


extant, for the reference and 


stand the pattern and combat the 
processes by which the Communists 
undermine law and respect for insti 
tutions and bring division and sub 


serviency into parties ind groups 


Here 


forces be 


which they enter and take ove 


are shown the elemental 


hind the insistent, strident voices 


which have drowned out the tole 
ant, kindly counsels of common sense 


Here 


also is a case history of legal educa 


that once spoke for America 


cation and’° admission to the Ba 
“Mr. Townsend Looks Up” a 
chronicle which may give pause to 


sponsors of well-tailored standards 
Yet the whole story somehow spurs a 


kind of 
that 


queel optimism an 


awareness even 1! inheralded 


personalities of alien origin the 
American spirit often prompts an 
uprising against the  collectivist 


ideologies. So the old faiths still have 


meaning, and a new hope emerges, 
even from the sordid scenes depicted 
in the provocative pages of Labo 
Lawyer. 

alternoon In 


Late one Saturday 


March of 1911, this reviewer left his 
office in lower Manhattan and 
started homeward on the “L”. In 


he neighborhood of Washingten 
Square, the clanging bells of fire en 
gines called attention to a pall of 
flame sky 


curiosity led 


smoke and a column of 


ward. Country-born 


him to leave the train and get as 


near as he could to the blazing build- 
Greene Street 


ing at the corner of 


and Washington Place. The sight 
of young girls hurtling to the side- 
walk 


seared the memory 


from flame-rimmed windows 


und shaped sub 


i i 
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ES dana ~ 


<a Gi. 


net ance Bl! 


legisla 


sequent philosophies as to 


tion 
At the same hour, a young Rus 


sian immigrant from the Ukraine, 


vho was studying engineering at 
Cooper Union because earnings 
n a chandelier factory in Canal 
reet had not yielded him $200 with 
hich to study law, was in the old 
\stor Library on Lafavette Street 


(he sound of the fire engines stirred 


m to run to the same tragic scene 
changed t) course ol 
lad de ( ide d 


ould do something about 


nd thereby 


is life. For the that he 


what he 
iw. 


This was the epoch-marking fire 


n the “anti-union” plant of the 


lriangle Waist Company, in which 


147 employees, mostly young girls 


loc ke d 


inces whit h 


ost their lives behind doors 


ind under other circumst 


howed gross neglect on the part of 


he owners and managers of the fac 


oO 


ory, woeful lack of enforcement ol 
such regulations as there were, and 
startling deficiencies in the laws for 
rrotecting the safety of workers. A 
ew nights later, in Cooper Union, 
Morris Hillquit, a capable lawyer 
vith vision, said with inspired elo 
juence: “The greatest monument we 
an raise to our 147 dead is a system 
f legislation which will make such 


leaths hereafter impossibl 


In its far-reaching political and 


ocial consequences Trianglk 
booming ol 


Harbor 


Waist fire ranks with the 


1e guns across Charleston 


it Fort Sumter, the killing of the 
\rchduke at Sarajevo, and the 
sneak” attack of the Japanese on 
Pearl Harbor. Few, if any, other 


lappenings in history have led to, 
x been pretext for, so much legisla 
bad needed 


and subversive. 


tion, good and and 


foolish, protective 


Alfred E. Smith and “Bob” Wagner 
vere then in state legislative posi 
ions where their names were at 


tached to investigation and legisla 
tion. This fire was spring-board for 
their meteoric rise to place and 


il of 


others who might be 


ower, along with th Frances 


Perkins and 


amed. The battle for remedial legis 


ition, and for political power based 


on advocating it, sent Morris Hill 
quit away to die in a sanitarium at 
Waldman 
lrom engineering to law, taught this 


Saranac, turned Louis 


young immigrant how “labor” votes 
(ould be a rallying-point tor a politi 
cal “balance of power,”’ and brought 
into 
1916, 
1919, to introduce the 
bill 


one of the five “Socialist” Assembly- 


him at the age of twenty-four 
the New York Legislature in 
back in 


“social 


and 


first insurance” and be 
men who were expelled in 1920 when 
the leaders of the dominant parties 
mistakenly confused a pacifist Social- 
ism with terrorist Communism. In 
three successive campaigns he led his 
as its candidate for election as 
Governor of New York. 


Meanwhile, he 


party 
had been ad 
mitted to the Bar, had become coun 
se] for powerful labor organizations, 
had won recognition as an effective 
trial lawyer in jury cases, and had 
become a leader and spokesman ol! 
“lett 
With manifest sincerity, he 


America’s rapidly growing 
wing’ 
tells the story of his long, bold fight 
Communist infiltration, and 


break 


when he 


v 
against 


finally his resolute with the 


Popular Front, found he 
could not keep it from being used 
lor purposes subversive of the institu 
tions of the country he had come to 
love Ihe personalities of ‘Trotzky 
Debs, 
figures of Lenin and “the cunning, 
Stalin”, the 


liberals 


and Eugene V. the shadowy 


ruthless and host ol 


ostensible “‘American who, 
though they may reject the Krem- 
lin’s foreign policy, are strongly pro- 
Communist in their intellectual and 
emotional orientation”’—all these live 
and 


move in Waldman’s vivid nar- 


rative. Ihe unexplained shooting of 
Anti-Soviet General Krivitsky almost 
in the shadow of the Capitol, the 
Fred Beal (“Murder in 
the Bible Belt”), the case of Cor 


defense of 


poral Robert Osman (“Espionage in 
the Caribbean”’) , the good fight made 
by Charles Evans Hughes and the 
New York City Association of the 
Bar against the expulsion of As- 
semblymen elected by their constitu- 
the rise and La- 


(suardia and Sidney Hillman, Wald 


encies, roles of 


Books jor Lawyers 


man's repudiation of the lorces he 
had helped to loose but could not 
bounds—all 


keep within American 


these things are vividly told and 
analyzed. He had “sown the wind”, 
and he could only “reap the whirl 
wind”. 

Neither space nor propriety pet 
mit this journal to quote Waldman’s 
penetrating characterizations of men, 
great power, 
whom he worked closely until he 


now wielding with 
found where their loyalties lay. ““How 
can the Popular Front be defeated?" 
Waldman answers confidently his 
own question: “It can be defeated 
only by the ruthless exposure of and 
uncompromising Opposition to any 


Popular 


Front support. It is as simple as all 


politician who accepts 
that.” But even the simplest lessons 
go unlearned. 

This immigrant youth who be 
came a lawyer and a leader of men 
explains his animating motives in 
preferring political extinction to sur 
“The 


which I saw as a boy is still with 


render . vision of America 
me,” he says. “Time and experience 
have only strengthened my belief in 
On the 


whole it has been a pretty successful 


our traditional democracy. 


experiment in social freedom, at 
least the most successful so far known 
One of the reasons surely is that at 
no time have we as a nation allowed 
ourselves to mo®e too rapidly eithe: 
to the right or the left. Impatience 
in a critical epoch such as ours can 
lead only to catastrophe and to the 
end of civilization as we know it 
Ihe struggle against poverty and 
ignorance must, of course, go on. 
But it must not degenerate into a 
perpetual civil war in which all 
moral values and freedoms may dis 
appear.” 

Men accustomed only to the “old 
school” practice of the law will find 
much which is disturbing in this 
what 


been and is taking place in 


book, because it reveals has 
oul 
many-sided profession and our coun 
try, as new social and political forces 
are organized with the aid of gov 
ernment to contend for mastery ove! 
traditional institutions 
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Books for Lawyers 


rRIBUN 
TURE, by 


i PFERNATIONAI 
ALS: PAST AND Fl 


Judge Manley O. Hudson. December, 


1944. Washington, D. C.: Brookings 
the 


International 


Carnegie En 
Pe ace 


$2.50. 27 


fd 


Institution and 
dowment for 


Obtainahble from either: 


pages. With bibliography, biblio 
graphical notes, and indices. A mort 
timely book for lawyers and other 


thinking citizens could hardly hav 


been this 


The 


{ 


ol International 


prepared at juncture 


future of the Permanent Court 


Justice and the 
place of adjudication in the organi 


United Nations 
the 


vation of the hang 


critically in balance [he out 


come will depe nd larg ly on the ex 


tent to which American — public 


opinion is mobilized and militant 
in behalf of adequate judicial organi 
zation in the international spher« 


Here 


mea 


is the volume which 


seems to 


for those who wish to 


must” 
form and express intelligent opinions 


on the vastly important questions 


which are open as to the structure 


and jurisdiction of the chief judicial 
instrumentality of the United Na 


tions for peace and law 


Judge Hudson is_ the roremost 
American authority on international! 


tribunals, both the evangel and the 
architect of further extensions of the 
judicial process in international af 
fairs. He 


Permanent 


has been a member of the 


Court olf Arbitration 


since 1933 and olf the World Court 
since 1936, as well as of other 
tribunals of the Nations. He pub 
lished monumental treatises on the 
Permanent Court of International 
Justice, in 1954 and 1943, and has 
edited the four volumes of World 
Court Reports His prodigious in 


dustry, his ripe scholarship, and his 


manifest freedom from bias for or 


against Nations or races ilong with 
his unflagging zeal in carrying 

gospel of international adjudication 
| 


into all parts of his country, hav 


make 


contributions to the cause of law 


enabled him to outstanding 


governed justice and fair play among 
field of 


judicial statesmanship of the highest 


the Nations. In this new 


order, American lawvers have not 


vet assessed and acclaimed the long 


42 


run value and significance of such 


services to the science of juris 


prudence. 


Appropriately, the present vol 


ne is not a history of tribunals, a 


treatise for reference, or a plea for 


pacific arbitrament of disputes. It 


is a constructive analysis of the many 


practical problems for which sen 


sible solutions have to be found 


vithout delay. Some remodeling and 
idaptation of international judicial 
institutions aré¢ imperative, if in 


ternational law is to be re-vitalized 
ind given a broadening scope and 


The 


nstinctively to the experience gained 


efficacy learned author turns 


om the failures and the partial suc 


than a century, as ol 


esses ot more 

fering the best guide to “the attain 

ible goals of present-day efforts’ 
Judge Hudson’s personal pre 


dilections are in some _ respects 


subordinated to that pragmatic ap 


proach. The lessons from mankind’s 
long, often ineffectual and disheart 
ening struggle to build enduring 


foundations for peace and law are, to 
trustworthy beacons 


“We do not 


slate,”” he 


this realist, the 


f 


ior our present course. 


start with a clean Says 


ind the preservation of continuity 
with the past may be our best guaran 
tee of moving along useful lines fon 
' 


the future.” hopes of 


the world are 


Acain the 
raised high; this time 


we must not fail \ peact cle pende nt 


on the discretion, good will and co 
operation of the heads of a few 
countries could not be relied on as 
likely to endure long. A_ peac 


securely grounded on impartial and 


courageous adjudication backed by 
the enlightened moral forces of man 
kind, and policed by armed forces 1f 
future generations 


need be, can Save 


from the sacrifice of their sons 


The 


project of the Brookings Institution 


present volume is a joint 


ind the Carnegie Endowment for 


International Peace, whose grants-in 
aid have enabled so much research 
ind the publication of so much of 
field. This 


without 


vital material in this 
hook 


de lav, by 


should be obtained, 


every lawyer who is trying 


o do what he can to help crystallize 





public opinion for the continuance of pe 
the World Court, along the lines so sh 
strongly urged by the Hous ol ; MI: 
Delegates of the American Bar As 4 re 
sociation on Septembe! 1? Oc ; oe 
tober JOURNAL, pages 545-6 Here i f 
1S the handbook for the Assov iation’s j u 
campaign for the Cour “ 
Wan. L. RANSOM 
1c 
Mert YOUR CONGRESS, | , par 
John T. Flynn. 1944. Garden City, § vel 
Vew York: Doubleda Doran and 
Company. 157 pages. $2.0 Phe A : ’ 
outstanding characteristic of feudal § tne 
England (after the Norman Con- @ ‘4? 
quest) was that in this first regimen 4 he 
tation of Anglo-Saxons, “‘the law was ! sagt 
declared rather than made even i ‘Or 
obs 
though rules inconsistent with the EI 
fundamental sense of the customary y! 
right or the “fitness of things’ were Mas 
ee ind 
void in England, at least down to § 

F can 
modern times, despite the seven ‘ ers 
teenth century growt f a new doc % , 
trine of parliamentary omnipotenc a 

All this was demonstrated in most b 

and 
scholarly fashion in 1912 by Pro witl 
fessor Charles H. MclIlwain The § ‘Co 
High Court of Parliament and Its mens 
Supremacy”), who quoted also the | job 
maxim, well founded at the time, [| thei 
that “The capital fact in the mech offic 
anism of modern States is the energy disc 
of legislatures.” Sooner than_ the j thes 


lo-Saxon in 


idership and { ou 


scholar ol (neg 


stitutions foresaw, thx 


learned GIVE: 


§ 
authority of the |! isiative branch you 
were subordinated, in most countries § ior 1 
including the United States, to a skil Clast 

is , 
fully publicized supremacy ol the | cay 
Executive departm nt with the form 
“legislative” activity of courts con nost 
stituted by the Executive fulfilling a @ \me 

. ( ‘ 

large part of the function of declaring ong 

] . 1 You 
and adapting the law 

‘ crit 

John T. Flynn writes a forthright § 
trie 
book at a time when there are many ; 

indications that in tl L'nited States 
‘ 2 ; he (¢ 

the legislative branch is intent on 
: \me 
recapturing forthwith its historic 
a. , . pcric 

place and part, as well as fulfilling its 
. c ae ot ire 

constitutional responsibilities, in the 
courad 

processes of govern nt, and to that 
r E ; keep 

end is disposed to staff and “stream 
ae ae : ay ment 

line” its organization and facilities, 
OuNn 











perhaps along the lines vached in 
the Maloney-Kelau solutions 
\fany men in both houses of the Con 
ess are Ol a Statu ntegrit 
» do this; they rank iblest 
oul publi¢ servants ls good 
umored book is a f il and fac 
ial portrayal ol ( ss as it 
with all its foibles ell as 1ts 
idependence ho yr f | 
iragons or sup it “of the 
ry bone ind DIOO P opl 
The functionit t Coneress 
S shown to be vt tl it whi 
ih¢ large mayo torate 
in understand i ie test ol 
republican institut No gover! 
ie@nt Organizatiol ] world P 
forms under su te public 
ybservation as ( savs Mh) 
Flynn Ol necessit Ex itive 
branch, wit! {ts ma partments 
ind sprawlin vel y agencies 
innot be d 0d ol the 
people” 
John Flynn does ff ipolo 
Oo! wield whit He states 
ind faces the issuc \\ it's Wron 
th Congress > iefly sees 
Congress at work doing a 
1uch more cons \ ! 
job than most ¢ [ ho spend 
leir time nd s in public 
thce in plotting to nine and 
liscredit the Cong [) Flynn's 
thesis 1s lo kno Congress 
vives vou confiden He wants 
ou to Meet Yo Congress 
pu do you l espci 
I 
Yr it ind r th icono 
istic 1 pa spent 
lay in observ 5 sp 
ormance ol du ’ a 
nost insidious [ OTR 
\merica S t] al ) if 
Coneress iS Sao CO 
You i] ) i mn plini 
ritics oO ( ' 
dk D ris k 
I] iu ok 
i¢ Coneress ) ‘S ) 
\merican hh Lo I i 
1en¢ teal 5 i 
it tree gvgovernme! is on 
ouraging the Cor irb al 
Ke Pp the Executive ts depa 
nents again vit] mistitutiona 
ounds \gains eNS Oo 


the Executive and its agencies to 


ab powers and curtail liberties, M1 
Flynn concludes that “There is no 
saving force save the representatives 


of the people.” He believes in and 


idvocates an integrity of the two 


party system, not a parliament ol 


blocs or a “balance ol powel lol 


some incongruous Popular Front ol 


| 


radical self-interest; and his 


plainly is that the elected patriots ol 


hope 


two independent and authentic pat 
ties will, without truckling to alien 
ideologists, work and vote together 
in present emergencies to preserve 
onstitutional government from foes 


who 


ithin would destroy the es 
nce of human rights without chang 
ing the wording of the Constitution. 

John Flynn does not quote it, but 
is whole book may be considered 
\ persuasive plea that elected legisla 
tors, with the full support of thei 
constituencies, will best heed and 


fearlessly in these times the 


tollow 
sterling advice of Bolingbroke: 
Whatever ministers may govern, 


whatever factions may arise, let the 
riends of liberty lay asic the 


oundless distinctions, which are 
mployed to amuse and betray them; 
tl] 


em continue to coalite.”’ 


Excess PROFITS TAX RE 
LIEF. By Hugh C. Bickford, of the 
District of Columbia Bar. 1944. New 


) k: Prentice Hall, Inc. 491 pages. 
$7.50. This is a convenient assembly 
the data which, at the time ol 


winting, were available and_ perti 
el 


ent to Section 722 of the Internal 


Revenue Cod \s no judicial deci 


yns have as vet interpreted Section 


9 S| 


ve book o1ves also the author's 
interpretation” of this controversial 
ipbyect; but his constructions art 


ir-marked so that the reader need 
them with ofhcial inte 


The dif 


pace with this 


t conus 
retations in the Bureau 
ficulty of keeping 
subject is instanced by the fact that 
this compendium came from 
presses, a 200-page bulletin of the 
resent trend of official opinion in 
administration of Section 722’ 


is he en issue d 


Book § Jo) 


/ awWyeéls 


Airpor rs AND TH! 
COURTS, by Charles §S. Rhyne 
Washington: National Institute oj 
Municipal Law Officers. 1944. Pages 
vit, 222. $5.00. With the Civil Aero 
nautics Administration reporting to 
Congress this month that our 230,931 
miles of railways and 3,308,000 miles 
of highways must be supplemented 
with 3,050 new airports, to give the 
United States a total of 6,305 airport 
units of all classifications, it seems 
evident that many lawyers for cities, 
villages, boards of county comission 
ers, chambers of commerce, planning 
committees, and owners of real prop 
erty, will have a new crop of prob 
lems, as to many of which this book 
brings together the decisions, statutes, 
articles, etc., down to 
1944. At the 
present time, including the military 


law review 
about September ol 
and naval, there is an average ol 
only one airport for more than 1000 
square miles of area, whereas the 
British Isles have one for about 150 
square miles of area. The American 
expansion may prove a fruitful source 
of local law business for the lawyers 


who are ready for it. 

The cases and precedents as to 
the acquiring and operating of air 
ports, the methods of municipal or 
other local financing, the problems 
in establishing an airport outside the 
territory of the municipality which 
owns it, the methods of joining muni 
cipalities in a district project, the 
rights, the 


approaches 


acquisition of access 


protection of airport 


through zoning, the liabilities fo 
negligence, trespass and nuisance, in 
operation, and the like, are collected 
by Mr. Rhyne, 


manner which a practicing lawyei 


and are indexed in a 


welcomes. To many questions there 


are aS yet no answers. 


The largest chapter deals with 
“airspace rights” of property owners 
and aviators. The case law is given 
but this vital subject will undoubted 
ly be influenced by international 
agreements such as are developing 
from the recent Chicago Air Gonfer 
ence. 
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the law governing his conduct; and 
he therefore suggests that tort liabili 
ty should be determined by the law 
of the place of a person’s conduct, 


the printi nd ng oj provided that the place where the 


man t licals injury resulted may apply its own 
is being delayed ne past law unless the harm to another in 
sal 
the bubli ; ] such a place was not reasonably fore 
seeable or the injurious conduct was 

current cond We s _ 
; privileged where it took place. (Ad 
lute those } ee pir : 

5 dress: Tulane Law Review, New 
; AY) ] j lar r y j . . 
these puvtl ng a Orleans, La.; price for a single copy: 
ll, against the Thre $1.00 
JOURNAL sha pe? 
VCE in nS P ~ 
ays ( onnrer PIONAI LAW 


The Authenticated Full Faith and 
Credit Clause: Divorce 


Decrees: An historical analysis of the 


° full faith and credit” clause, and 
ONFLICT OF LAWS Phe 


the present-day problems arising out 


Its History’ 


ni provides a means by 


in the 18th Century, particularly 
those in which Lord Mansfield dealt 
with the recognition to be accorded 
in the English courts to judgments 
of courts in the Colonies or of othe: 
courts in the British Isles The con 
clusion is indicated that at the timx 
the Constitution was adopted the 
judgment of a court of one state ol 
the Union was not viewed as thi 
judgment of a foreign country; that 
it was recognized that matters which 
were litigated in a judgment ren 
dered in one state might not be re 
examined in another state, and that 
the essential question in determining 


the recognition to be given to t 


judgment of another state was as to 
whether the litigation had provided 
for the defendant an opportunity to 
present his case. 

With this historical background 
Professor Radin considers the prob 
lems created by present-day actions 
for divorce when the plaintiff moves 
to the state in which he or she brings 
action, while the other spouse re 
mains in another state. His opinion 
is that much of the confusion could 
be avoided by a Hohfeldian analysis 
of the relationships involved \s 
suming that under our federal system 
and the requirements of “lull faith 
and credit,” the transmigration ol 
divorce litigants is probably un 
avoidable, Professor Radin seems to 
find little to criticize in the decision 
in Williams v. North Carolina, 317 


U.S. 287. In arriving at this conclu 
sion, he gives weight to a quantitative 
analysis of the problem: “If a small 
number succeed, for purposes that 


one state dislikes, in taking advan 


which prac ti 
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issue of the Illinois Law Review (Vol 
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as formerly the Attorney-Gen 
il of Palestine H d the for 
ilation “an important service to 
cause of international law and 
anization ind stat that “there 
no longer ) heres tor 
egal order. 
The views ) British 
vers hay paral in extra 
dinary exter ) sed by 
! American he 
ylumns of the Am BAR Asso 
ATION JOURNAL, ( nts on the 
iten nt concern I ernational 
i\ ol th I cure the com 
ents on it were } ed bv the 
British J ] rt of its 
table svympos | rna 
onal Security Evolu 
yn of Lay hicl i st May 
nd has been contin rtnight 
intervals (Vol. 94 S pages 
i, 4171,-99 i 259, 275 
1, 299. 3415 f 79 
The Britis! seri 
i\ run thro I ) 
Variations as tho sh-speak 
ing lawvers In othe Not na 
ionality but adh pecial 
OInt of vier yn int ynal prob 
ms is the mark of d ( ( some 
hare with \ Lord 
stice of Appea it the 
rie proble no tnrow!l 
nto th lap I } i aders 
ind that there is 1 uch fo 
the lawvers to { ) rs ‘ uid 
ree with G. W. K the Dean 
the Facu of I the Un 
rsitv Colle n I hat the 
i yers ol tl d play 
l rol Slit ila i\ d | 
British lay rs il tutiona 
iebda S | t] s ntury 
ind 1) Am | i the 
period precedii t] loption ot 
the American Cor 
Air Vice-Marshal D. ¢ I. Benne 
| yposed the creat i] inte) 
vational authority, 1 Congress 
mpowered to draft ipplh in 
ternational “crimi rd for tl 
p vention ol 1! j tivities by 
inv nation, witl courts 
yf justice and a stro1 nternational 
”) force () » ] in 
I rnational ] ) ) 11 
solut nonop -to-dat 


who Is the at 


bombers and 


\lunro) 


tingents 


fighters” (H \ 
or a system of national con 
(J. M. Spaight). Charles 
Reith, author of a number of books 
on the British police system, distin 
zuished sharply between an unarmed 
police force charged with the super 


vision of armaments and the preven 


tion of illegal accumulation of 
arms, and a military force which 
vould come to the aid of the police 


when a State starts preparing for wat 
He contended that under his system 


a potential aggressor would be 


tian) 


sup 


] before he is able to a 


resse d 


umulate sufhcient strength to op 
pose the international army, and that 
a small army will be 
Maugham, _ the 


Lord Chancellor, expressed 


is a result only 
nec ded. 


rormel 


Viscount 


doubt as to whether another war can 


be prevented by an_ international 


police force there is the 


as long as 


possibility of developing new secret 


ipons of great destructive strength 


Unless the United Nations pool then 


research facilities and do their ut 


iost to deprive the Germans of thei 
research laboratories, he feels that a 


ecurrence of war is inevitable 


H. Lauterpacht, Professor of In 


ternational Law in the University of 


Cambridge, pressed for obligatory 


judicial settlement of all interna 


tional disputes othe than those 


relating to belligerent measures in 


maritime warfare or to territorial 
questions 

John M. Lightwood, one of the 
editors of the Law Journal urged 
dependence on the development of a 


ral law-consciousness rather than 


on force, and reliance 


placed 
yn th general 
J M Spaight, ol 


follow th 


erowth of a 


con 
lemnation of 
ie All 


proscription of war with an obliga 


wal 


Ministry, would 


yn “to fight against war.” He 
] ] 


tended 


Con 


that a too ebullient nation 


ould hesitate to start a war, if the 


ymmunity of nations were ready to 
mediately in case of emergency 
P I eSsor \ | Oxtord 


yell known in 


Goodhart, of 


America, favored 


ilitating the community action bi 


machinery to determine 


geressor and by abolish 


ny the concept of neutrality, whi 


Law Magazines 


he deems to be incompatible with the 
principle that an attack on a member 
of the community of nations is a 
crime against that community. H. A 
Munro proposed to supplement i 
“effec 


tive provision for seizure, trial and 


proscription of war with an 


punishment of any individual in a 
position of power and responsibility 
who commits an act tending towards 
aggressive war.” 

Reverend Lewis Watt, a member 
of the Jesuit Order and professor of 
Social Economics at Oxford, declared 
undoubtedly a good 


that “pe ace is 


thing; but not peace at any price 
International order is a good thing; 
condition that it is a 


but on just 


order.”” He thought that an aggres 
sion might be sometimes justified, if 
there is no other method to vindicat« 
i violated right. Unless the Perma 
nent Court of International Justice is 
given broad powers to adjust treaties 
and to protect not only law, but also 


} 


justice, he feared that wars will recun 


and not all of them will be “unjust.” 

It was the view of Sir Cecil Hurst, 
a judge of the Permanent Court of 
International Justice, that no plan 
to secure peace will succeed unless 
it is accepted by the mass of the 
people as one which is worth whil 
with full knowledge of the burdens 
which it implies. He regards it as 
the task of the 


draft 


legal prole ssion to 


the insurance policy against 


future wars, in terms which will 


clarify the fact that current burdens 
are small in proportion to the risks 
involved, espe cially the conseque nces 
ol failure 
Whatever 


(met it an 


shade of opinion an 


lawyer may consider as 
his own, he could find its counterpart 

Roseate 
Phe 


interesting 


in the British symposium. 


optimism is not rampant series 


constitutes a most cross 


section of the views of the legal pro 


fession in England. The Canadian 


Fortnightly Law Journal and the 
New Zealand Law Journal are now 
reprinting the series. There seems 


to be a consensus opinion that it is 


the lawyers’ responsibility to con 


tribute their share toward shaping 
ind perfecting the international 
machinery for peace and justice 
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»y Professor P Winfield o1 1009-1044), Norris Darrell of the formative and usetul exposition and 
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as It do ; si Harvard Law School, in the Ox to allow awards of the econd tvp 
; Q yber issue of the Harvard Law Re in cases of injury to specific men 
i: . a Vol. LVIT No. 8 pages 115 bers of the body where conditions 
:; se Q¢ just received, is the fact that which were the “anusual result” of 
; iid ' t] internal revenue collections a such an injury have developed 
; . diated ntly as 1940 were less than five therefrom Applications of thi 
on dollars whereas present taxes usual results” test particularly in 
ao, : we il estimated to yield mor than New York. are caretully analvzed by 
orty-three billion dollars—ar in Sidney Shemel, an SEC attorney, ir 
: e tenfold. He makes an im in article under the above quoted 


Sive fact 1a] showing that Our title in the November issue of the 


system for judicial review of Cornell Law Quarterly (Vol. XXX 


cases 1s badly adapted to meet the No. 2; pages 218-235 Catalogued 
() R ( 
4 ' roblems of tax administration whic by the author as among the results o 
ly lie ahead.” It is his thesis an injury deemed by the cow 
n the interest of taxpavers and inusual” are arthritis, neuritis 
} ’ lel } 1,1 min lak ‘ . ‘ 
e€ governmen allKe we snould re nerve Inypurics PIICDILIS SVnOV 
th tey hat th rT “wn 1 fy tiny ty 
LX ATION R at s so ™ ie ipo inunited fractures, Osteo Cu 
li i IMnctuo!l in ta i crs blood ;OsSOTIIT i I 
/ ) di ina ! mothe! part na I Add 
. j ] t ining tha 5 Cornell La Qua J 2, IN.) 
j i P (,ris ) v1Vve i ee ) is Ip > OU 
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ference of the Ameri B Asso 5 ar ero 
1On i ( yndu d it i ra ) 
medium of ten majo nd o 

Lhe personnel of tho re | , nittee o1 
Was compiet se] Pe ! 

fall months by Charles S. Rhv1 ( +} ’ . 


Washington, D 
man of the Conf nm [ 
will permit o1 ly I Ch Cr ] i 


chairmen and ; 
committee to hy . } ‘ ) . : 
irticte ee : . 
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) , 
ire ymimiut < 
proyects Cooperatio ft 
American Bar Asso ' ( 
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Junio) Bay Noles 


1. W i 1) da, is chairman of the comaunit independent practice, or in business 
foines, lo t Da on the matter. The Conference's — in providing them with certain facili 
Henry, Dei r, ( i mmmittee on this subject, in co tics, such as use of libraries, in secu 
it tional dir peration with other committees and ing their exemption from the pa 
] Co i tions of the Association, studies ment of certain fees and licenses 
l Stud yperation of the various traffic and in otherwise assisting them. This 
cl ire ad ( I I ts and other courts ol inferio committee's work is olf immediate 
diction throughout the nation importance in view of the ever-in 
a aia ‘ : — inten ' - , . 
inie t UNGCTIARCS tO CUCVISE ICalls creasing number of attorneys who 
rh I nu nt ebyv s | ou De} ed 
I uch courts can be operated ire returning from the service. I 
nparative . , : mproved ; J , 
paral imo olmprovead manner T rathe man M. Tondel, Jr., New York City 
) hut work urt conferences } loves . 
re ren it which judge has been a leader in this movement 
quit n ( ers, and lay iscuss tl 
I “ laymen — dise on lor two years. He is serving as chair 
iall\ is I il | »blem hav been and will cc ine | 
: ~ oe . ms CONUNU man of the commiuttec 
vols appears t ng. J » be held in many states. Recogniz 
: The new officers of the Junio 
in oft I hat many people never have oc 
I Bar Section of the State Bar of Michi 
Greenfi a. SiO to see justice administered 
a gan are Francis L.. Sage, Kalamazoo 
Il he Co Cpt mn the iower courts tiie bal ' . 
Michigan, chairman; Aaron Lowen 
Law i rk o grave responsibility of in . 
: . ; stein Negaunee, Michigan, vi 
Ing itiol in pon the improvement of the ‘ 
; chairman; and Russell C. Ashmore, 
rio ' vive nistration Of justice in suc! 
a \nn Arbor, Michigan, secretary and 
ir 1] ts It is to be noted that th 
1 treasure! 
iD i1jO \ of the judges ot su h « yurt ; 


William 1] Mckarlin, Mon 


tezuma, Iowa, is the president of the 


ently welcome the movement 





! und ba tly to tl The Committee on War Read 

: R } , 
ubli Thos ‘ ent will continue cooperating Junior Bar Section of the Iowa Stat 
wh l ther committees and sections ar Association, with Walter Willett 
a ! f the American Bar Association in Tama, Iowa, and John’ Budd 
I. I yonsorir ictivities which are cal \tlantic, Iowa, serving as vice presi 

n. of Cl ted to aid the lawvers returnin: dent and secretary, respectively 

service in the nation’s armed John E. Rogerson is the chair 
Traffic ¢ ces. The committee’s activities are man of the Junior Bar Committe: 

( ] lirected tov ird iSSIStING § ich law vers ot The Bar Association olf the Cit 

( { I ' becoming located in law firms of Boston 


THAT NOT IMPOSSIBLE SSCS One day the worker of miracles 


SHE Yo . to ho s unavoidably absent You forg¢ 
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," ) i ior a i tte! you al looking lor ] 
ive a ral lephone « s lrritate you; you a 
] l ) ) ) iv ] b DO hile i 
no nts al inabie to see vou I 
() o1ve p and i rfhice i 
) (rt ) ' 
) l t Yo ive nowLb areal | 
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etters To the Edstors 


To the Editors: ds of the 


The discussion of t | i ym The | revgoing ¢ ymisiderations do 


reatl 11 
at irgument ) ) ) leant to be he Supreme Lav 
neces betwee t ties 1! the Land, that does not diminisl 
nents s ( t ) ) sovereignt\ of the States tna 
One o i n loes not add to the enumerated pow 
original written Cons I 1 the Congress. Surely, if the 
United States, the \ s of Co President agrees to buy the Mona 
federation is r $1,000 and Congress ap 
overnment ould ) priates the mone IS avi Wiel 
Stutes to obey treat ‘ S not a treaty as that word 1s us 
of th ites Were no nt Constitution Phe test in 
crin ) t! i i I Ca should De whethe1 or no 
Great Britain Bri Congress can comply with all the 
obs rving them eit ! l S of the ireement without « 
situation and to mak eding — the enumerated powers 
of treaties bindine on ind iS 1] given it by the Constitution 
gardless of th cq ) I is no interteren ith the 
States the new Constitution 1 id ad nts reserved to the States tor Cor 
that all treaties shou ) » ress tO appropriate money tor th 
preme I iw of th I ind it] in { nited Nations, for Congress to pro 
that a t ity co ls S I le for sending i delegate to 
fere with the powers of 1 states United Nations, for Congress to pro 
and could reat S e tor the us | e armed toi 
fically enumerated Y ~ Con he United States in any part oO 
YTCSS Lhe | nited Stat iK IT ( world Lol iny purpose 
i treaty, can amend 1 st 5 oO I would suggest that the Constitu 
descent ind = distrib ) 1 ought not to be amended, t 
State can mipel ) ) wo-thirds rule is a desirable ri 
kind to aliens, can nent for treaties that are 
laws of the states | ) the iw of the land in thi 
radical interferences se of transferring from the stat 
ere1enty No treat 1S Ce! » the United States powers that al 
held unconstitutLor P y ¢ vise 1 served to the « a © ane 
treaty with Liberia here is no need for an amen 
that no stat sho | »S ] to authorize t SOrt Of ae I 
tas Perhaps treat anal l if would 1 necessar\ »? | 


that N yu yuntry to take in order to join 


could provid 
| Consti United Nations It the 


have nly me senat 

tutlon expresses n s to join, and Congress pass 
can be don ya I iWS appropriating | mo! 
protect states ( iuthorizing se of the arn 
stitution pro . 5 yrces. that is all tha R juired 
he mad , ‘ yuld th . 


If Congress 


ing I 
necessary laws it 

i the treaty bu I Lt do 
} ‘ ' | 


invthing aDOUTL 1 I 


ve rything that n 


be done by the P: ( 
y | | 

JTECSS, ANC NOLIINMNE 

done can De dor 


President and Cong 
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Ith Ol degree 0 ) 
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In nothing ! 
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pared. I think i 
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ll immediatel iSk 
does not mean na 
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Orga 
ple tet 
India: 
in Ine 
( mbe 
\a 
Bend, 
Hardi 
lectec 
lowing 
Manag 
Bend 


Willet 


ciation ial vote in 


negative The olution pro 


des that the United S s Supreme 


, Court shall not decid a case in 
olving a proposed « nge in the 
mstitutional doctri inless " 
ajority of the whole Court concurs 
1 the change 

From Mr. Ryan nt it ap 


that his resol 


CATS 

rth by the decisio1 n the case ol 

l 5 Vs ‘ I [ } ( {sse 
ors: 

4S. ( R. 1162 I44 in which 

iccording to hi Supreme 


changed th ynstitutional 


loctrine whicl 


(Court 
1 I d 1) I settled D\ 
t by a decision by yur of the nine 


fustices of the Co 


Mr. Ryan relied o1 spaper re 
ports of that decision ra r than on 
reading of th ) ' of the 


] i 


Lack « sp neces 
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Indiana State Bar Association 


Organization ol Sectio vas com 
, | pleted at the annual meeting of the 
' Indiana State Bar Association held 
in Indianapolis Augus | and Sep 

l ember l. 
Aaron H. Huguenard, of South 
{ Bend, was elected | { Chase 
Harding, of Crawtordsvi was 
tors: elected vice preside the fol 
| lowing were named to the Board of 
Managers: Louis C. Chapleau, South 
Bend John EZ ta Marion 
\ Willett H. Parr, Jr., 1 non; John 


been 


Had ther« 


have 


ustices in the cas« 


such a reading it would been 


seen that none of the Justices, with 
the possible exception ot the Chiel 
Justice, questioned the fact that in 


surance is interstate commerce. ‘The 
diversity of opinion came on the mat 
ter of the application of the Sherman 
Act to the 


It is interesting to observe 


business of insurance. 


that 


the recommendation to refer this 


resolution to a committee for furthe: 


study was defeated by a vote of 83 
to 67 and thereupon the resolution 
was adopted as above stated Thus 
about 150 members out of a mem 


be rship of 32,564 considered this res 


olution and a small majority ol 


these committed the Association to 


its ill-considered action. 


The public 


ve informed that this resokhution 





AARON H. HUGUENARD 


President, Indiana State Bar Association 


Emison, Vincennes; Louis A. 
Jasper, and (¢ oulter M. Mont 


Rabb 
Savage, 


gyomery, Seymour 


State Bar of Michigan 


meeting of the 


held 


The ninth annual 


sar of Michigan at Grand 


Bar Association News 


was adopted by the American Bai 


Association but very few persons will 


ever know how few were the mem 


bers who considered it; how narrow 


the margin that supported it and 


how little was the thought upon it 


By the way, two good articles 
have recently appt ared on the Un 


derwriters case, as follows: 


“Old Statutes and New Constitu 
tion” by Charles Stuart Lyon of the 
New York 


Law Review 599 


Philadelphia and Bars 
in 44 


(Sept. 1944), and 


Columbia 


“Insurance As Commerce” b\ 
Thomas Reed Powell of 
Law School, 59 Harvard Law Revi 


937 (Sept. 1944). 


Harvard 


EDWARD NELSON 


Minn 


Minneapolis 


ar Association News 


WILBER N. BURNS 


President 


State Bar of Michigan 


Rapids, September 6-8, witnessed thi 
introduction and approval ol aneun 


usually large number of committe 


resolutions 


promoting improvements in the ad 


recommendations and 


ministration of justice in the state 


Among those approved were pro 


posals for an improved plan ol 


January, 1945 © I 53 








lssocialv }} N07 


Bay 





WALDO SPIESS 
President, State Bar of New Mexico 


nominating Supreme Court justices 
a retirement compensation plan for 
Michigan judges, and constitutional 
amendments to provide for majorit' 
verdicts by juries in civil cases 

The 


on Nove mbe I I 


Board of Commissioners m 
and elected Wilbe 
N. Burns, of Niles, as president of 
the State Bar for 1944-45. Othe 
officers elected Ben O Shep 
herd, of Detroit, first vice 
Laurent K. Varnum, of 
Rapids, second vice president; 
G. Gault, of Flint, 
Walter I. McKenzic of Detroit 


treasure 


were: 
pre sident 
Grand 
Harr\ 


secretary, and 


State Bar of New Mexico 


Ihe twentieth annual meeting of 
the State 


sar of New Mexico was 
held in Albuquerque on October | 
and 14. 

Officers elected for the vear 1944 
1> were Waldo Spi ss. of Las Veoas 
president; B%.% rampto1 

E. C. Iden, Al 

’ 


secona V1ICct pl 


first vice pre sident 
buque rque, 
Herbert 


secretary 


and Gerhart, of Santa Fi 
treasurer. 
Mr. Iden was re-elected as a met 


ber of the Board of Commissioners 


C. C. McCulloh, of Santa I i 
E. Forrest Sanders. of L.ordsb 
were also elected members of the 
54 { Bar A 


WILLIAM G. OWENS 
President, State Bar Association of 
North Dakota 


Board, each for the period ol three 


State Bar Association of 
North Dakota 


lhe following officers are guiding the 
State Bar Association 
1944-45: William G 
Owens, Willison, president; Roy A 


ictivities of the 


for the year 


Ployhar, Valley City, vice president 
ind M. L. McBride, Dickinson, se« 


retary-treasurer and editor. 


Vermont Bar Association 


lhe sixty-seventh annual meeting of 
t] Bar 
held in Montpelie 


ie Vermont Association was 
October 3-4. The 
elected \ 
Pearley Fenn, Burlington, president 
leonard F. Wing, 


president; Paul A. 


following ofhcers were 
Rutland, first vic 


Ludlovy 
second vice pre sident; Harold C. Sy! 


( thase, 


vester, St. Albans, third vice pres! 
nt; Harrison J. Conant, Mon 
vlier, secretary; Webster E. Mille: 


\fontpelier, treasurer; Harold |] 
O'Brien, Rutland, James B. Camp 
1, Manchester, and Norton Barber 


Bennington, managers 


West Virginia Bar Association 


Robert B. McDougle, of Parkersburg 
is elected p sident of the West Vii 


FRANK E. HOLMAN 


President, Washington State Bar Association 
vinia Bar Association a filty 

cighth annual meeting ld in 
Charleston, September 30. The other 
officers to serve during the year 1944 
15> are Joseph Mm. Cw Wheeling 
chairman of the xecutive council 
ind S. S. McNee Huntington 

Charles C. Wise, Ji Charleston, Al 
bert S. Kemper, Jr., Bluefield, and 
Judge Harlan Calhoun, Moorefield 
members of the executive UNC] 


New 
Schmidt, Wheeling, Lieut. Clarenc 
E. Martin, Jr., Martinsburg, Arch I 
Cantrall, Clarksburg, Fred I 
Joseph M 

Harry Shaffer, Madi 


vice presidents ire Carl O 


Parkersburg, 
Bluefield, and 


son. & Ross Hunte! | ontinues 
as executive secretal isurer, and 
Thomas B. Jackson, ¢ stol iS 
selected as delegate t \ rican 
Bar Association 


Washington State 
Bar Association 


Conforming with rtime condi 
tions, the Washington State Bar As 
sociation held a on SESS10 i 
lacoma, on September 29 

Frank I Holman of Seatt vas 
elected president ol Associ lO! 
for the ensuing yea ind R V 
Welts, Mt. Vernon, and F. A. Kern 
I llensburg, were ns mm the 


Board of Governors 
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he following jurisdictions wil 
ct a State Delegate for a three-vear 
m in 1945 
RIZONA N EI KA 
ONNECTICU1 NEw |ERSI 
JISTRICT OF OKLAHOMA 
COLUMBIA PUERTO Rico 
LINOIS SOUTH CAROLINA 
OWA So DAKO' 
[AINE ry 
[ICHIGAN WASHINGTON 
\IISSISSIPI W YOMIN«( 
Stor [ONTANA 
he states of India Nevada 
ill each elect a Stat Delegate to 
| vacancies expiring at idjourn 
ent of the 1916 Annual Meeting 
Nominating petit for all 
State Delegates to be in 194° 
ust be filed» with Board of 
klections not ate! April | 
945. Forms for no iting peti 
\ 
ms for the thre rm and 
parate forms for non ng peti 
ms to fill vacanci ivy be ob 
O ined from the Headquarters of 
he American Bar Association, 1140 
( 
| North Dearborn St t, Chicago. In 
a rder to be timely, nol iting pet 
ons must actually ceived at 
he Headquarters of tl \ssociation 
: etore the close yf bus ss at 5:00 
a »M. on April 13, 194 
Attention is called Section 5, 
Article V, ot t Const wh cl] 
ovides 
Not less than o1 lred and 
fifty days before the opening of the 
State innual meeting in eacl r. twenty 
. hve or more members f the Associa 
otion , ’ , 1 
tion in good standin 1 credited 
to a State or the te eTOUD 
\ from which a State Del te 18 to be 
lected in that year, 1 with the 
Board of Elections tuted as 
hereinafter provided ned peti 
ae ior hich n 5 nomi 
i 
nating a candid i office of 
) \ ; State Delegate for nd from such 
K S /? Or I eTI T 
[ nless the pers n Sig! r tme peti 


: ym is actually a of tl 





Bar 


standing, his signature will not be 


\merican Association in good 


counted. A member who is in ce 


fault in the payment of dues for six 


months is not a member in good 


standing. Each nominating petition 


must be accompanied by a ty pe 


written list of the names and ad 


dresses of the signers as they appean 
upon the pe tition, 


Nominating petitions will be 


published in the next succeeding 


ssue of the American Bar Associa 


tion JOURNAL which goes to press 


ifter the receipt of the petition Ad 
received alter a 


: ; 
qdithonal signatures 


tion has been published will not 


MONTGOMERY'S 
Federal Taxes on 


Estates, Trusts and 
Gifts 1944-45 


Now READY. Brings you up-to-dote, as 
n previous issues, on the application 
of federal estate tax, gift tax, and those 
ncome tax peculiar to estates 





features of 
ond trusts 


Guide to Estate Planning 


ssue of this famous manual 
emphasis on ntelligent 
whot con ond can 
burden by 


The 1944-45 
continues to lay 
planning—on 
not be done to ease the tox 


estate 


reducing both estate and income toxes 

Th s the feoture which attracted such special 
attention ost yeor among estate ottorneys ond 
st officers—ond is one of many which mork 


Montgomery's book as unique. 

Every important problem hos been reconsidered 
n the light of developments resulting from the low 
to date and from its administration 
Yn any legal or accounting question, the effects of 
income, gift, ond estote toxes are co-ord 
nated for you. You see the bearing of new regula 
ssued in post year and of leading decisions 
on which you wont to be posted 

Throughout you hove interpretation and advice 
founded in experience of an organization of lawyers 
and professional accountants who in years of 


e hove handled estote prob $7 50 


f thousonds of clients 
Send for Your Copy Non 


os ommended 


federa 


tions 


All yeor through, you'll use Montgomery's Federal 
Taxes on Estates, Trusts and Gifts 1944-45— 
problems of tax determina 
quick, sofe leads on tax angles in estote 
counsel on proper droftsmanship 
and other instruments Get 


onswering pract 
practice; for its 
f wills 


your copy now from: 


indentures 


THE RONALD PRESS COMPANY 
15 East 26th Street New York 10, N.Y. 


Notice by the Board of Elections 


be printed in the JOURNAL. Special 
notice is hereby given that no mor 
than fifty names of signers to any 
petition will be published 

Ballots 


members in good standing accredited 


will be mailed to the 


to the states in which elections are 


to be held within thirty days afte 
the time for filing nominating peti 
tions expires. State Delegates elected 
to fill vacancies take office immediat« 
ly upon the certification of their ele« 
tion. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 


Laurent K. Varnum 


MONTGOMERY'S 
Federal Taxes on 


Corporations 
1944-45 


END NOW for your copy This 

1944-45 manual is your answer 
to the personal help you, as a 
lowyer, wont at hond on corpora- 
tion toxes. It will assist you with 
those tox questions you already 
have in mind. It will also call your 
attention to additional questions 
which have developed in administra- 
tion of the law and which you 
should not overlook 


Complete in One Manual 


In one ploce for quick reference, Montgomery's 
Federal Taxes on Corporations 1944-45 offers o 
systematic, beginning-to-end treatment of the struc- 
ture ond operation of corporation tax. It brings you 
up to date on application of the low as it stands 
now, just as you wont this in your practice 

It helps you determine a company's tax position 
ond stroteay, view alternative courses and conse 
quences, check your conclusions against experience 
of a nationally known authority, with an organize 
tion of associotes exceptionally well qualified in 
tox practice 

Packed with currently important facts, down-to 
eorth advice and valuable interpretations to give 
you leads on specific problems; guiding principles 
from thousonds of cases, rulings, and decisions 
the overall picture to enable you to see individua 
corporate tax problems from every angle $15 
ond arrive ot best treatment. Two Volumes, 


Send for Your Copy Now 


HOUSANDS of lowyers swear by Montgomery 

and moke it oa point to check their handling of 
ony situation with this authority's discussion and 
recommendations. See for yourself all the woys this 
1944-45 issue will help you Order now from 


THE RONALD PRESS COMPANY 
15 East 26th Street New York 10, N.Y. 
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BOOKS FOR LAWYERS 
(Continued from page 44) 


the So) ipulous but assertive 
i 

| } } | 

He now reveals the method 


which lead 


documents to de 


rf the painstaking tests 
tl examiner ol 
conclusions and fortify 


the Court 


mst? ible 


For him for his ordeal before 


ACTIVE AMERICAN ak tay. Tie 
HOTEL LAFAYETTE scope, the tests of ink and papel the 


ts of enlargement 


imera the micro 


supe rimposition 


WASHINGTON, D. C, 


minute measurement, have all 


With the 


New]; 


n brought to the aid of truth and 
Beautiful, 


and Enlarged 


LAFAYETTE ROOM 














Clark New 
Book ( .. 


York vicG 


Inc. 231 pages. $2.75 


WINGED PEACE, by Al 
liam \. Bishop \ 
dian Air Force N York I} 


Viking Press. Pag 15. $2.7 


LHe | \Sui NATION 
by William Hen ( berlin 
New York: The M in Com 


pany. 8&5 pages 
i 


KRAINI 


lHE BIBLE AND TH COMMO 
READER, by Ma I n Chase 


Ni W York 


The book is not d il] reading lo! pany 16 pa es » 
just Sa a — cooking by me ila r, even if he has no immediate 
worlds most wondertul wi , LETTERS O THOMA \ » lou 
JEFF FORD ENTERPRISE probiem of a questioned writing 
ee ' HENRY WRENN. A |] nm 
Please ie cal —— I details of I famMOUS Cases are y WRI me I 
in advance. :; Into the Guilt o ( . Nj 
nistoric mcdentSs ofr anon 
tcenth-Century Fo 
HOTEL LAFAYETTE 2 
kant tatchlo p Yor 
told and inalyzed The most inmie | Ra york 
16th & Eye Streets, N. W. “— * \lfred A. Knopf! : $7.50 
)) ( ) 1eS | ( I 
WASHINGTON, D. C. tes ty Kimelian a-99 
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The American Bar Association Journal takes pleasure in offering to its readers 


a new and revised edition of 


Law Office Organization 


oy 
Reginald Heber Smith 


This attractive pamphlet describes a system of law office organization, 
which, Mr. Smith says, “has been in actual operation for twenty years and 
has worked reasonably well.” He lists the following benefits: “(1) The elimi 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part- 
nerships—how to divide the profits justly among the partners—has been 
dispelled. That problem has always tended to be a disruptive force in partner- 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should have handled at a loss or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group.” 


An appendix of forms is included. 
Price 50c 
American Bar Association Journal 
1140 North Dearborn Street — Chicago 10, Illinois 
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‘I hear the wars practically over...back home !” 


War B 





Buy at least one extra $100 War Bond today ! 
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